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PREFACE 


This  paper  is  presented  for  fulfillment  of  the  Management  and  Leadership 
Workshop  attended  by  the  author  in  March  1989.  This  paper  is  not  an  access 
manual,  but  is  intended  to  supplement  existing  Bureau  policies  and  guidelines 
on  access  acquisition.   The  purposes  are  to  provide  information  to  Bureau 
managers  and  employees  on  various  alternatives  that  could  be  considered  to 
acquire  access  to  public  lands  and  to  provide  information  on  types  and  sources 
of  historical  information  available  regarding  access.   To  achieve  these 
purposes,  the  paper  is  divided  into  two  chapters. 

When  considering  a  specific  access  acquisition,  the  Bureau  should  consider  all 
of  the  alternatives  that  may  be  available  based  upon  the  needs  for  the  access 
(i.e.,  administrative  versus  public  access,  motorized  versus  non-motorized 
uses,  etc.),  the  perceived  willingness  of  the  landowner (s) ,  other  needs  of  the 
landowner (s) ,  and  the  impacts  the  use  of  the  access  route  would  have  on 
adjacent  lands.   This  analysis  may  determine  that  one  method  of  acquisition 
would  have  a  greater  chance  of  success  than  another  and  establish  a  range, 
and/or  priority,  of  alternatives  to  present  to  the  landowner (s)  in 
negotiations.  Toward  that  end,  Chapter  One  outlines  various  alternatives  that 
could  be  considered  zo   acquire  access  to  public  lands  and  some  of  the 
advantages  and  disadvantages  of  each  method. 


It  is  the  author's  experience  that  there  are  many  instances  in  which  legal 
access  was  dedicated  in  the  past,  but  the  existence  of  these  rights  has  been 
forgotten  over  time.   Documentation  of  existing  legal  access  rights  is  one 
method  of  "acquiring"  access  and  could  preclude  the  need  for  the  Bureau  to 
acquire  access  through  purchase  or  other  means.   Chapter  Two  is  intended  as  a 
guide  for  researching  existing  rights  and  outlines  the  various  types  of 
documents  that  may  exist  and  where  these  documents  can  be  located.   Examples  oi 
documents  are  also  included  in  the  appendix  for  illustration. 


CHAPTER  ONE 


ACCESS  ACQUISITION  ALTERNATIVES 


ACCESS  ACQUISITION  ALTERNATIVES 


In  the  past,  the  BLM's  efforts  to  acquire  access  to  public  land  have  been 
focused  primarily  on  the  fee  purchase  of  access  easements.   However,  other 
methods  are  available  to  "acquire"  access  that  complement  the  purchase  of 
easements.  Use  of  these  alternatives  can  make  the  fee  purchase  program  more 
efficient  and  cost  effective  by  concentrating  limited  acquisition  monies  on 
these  cases  where  acquisition  by  purchase  is  the  most  desirable  and  most 
expedient  method.  These  alternatives  may  not  be  available  or  appropriate  in 
specific  situations.  This  chapter  contains  a  listing  of  these  alternat: 
the  advantages  and  disadvantages  of  each. 

The  rights  acquired' for  access  are  described  in  a  legal  document,  usually  a 
form  of  deed,  that  describes  the  location,,  the  rights  acquired,  any 
restrictions,  and  or  reservations  or  rights  retained  by  the  grantor.  In 
general,  an  easement  could  be  "exclusive"  in  which  the  United  States  (tl 
grantee)  would  control  the  use  of  the  road  within  the  easement,  or 
"nonexclusive"  in  which  the  grantor  would  retain  control  over  the  use  of  the 
road  and  the  United  States  would  be  one  of  the  users.  Under  an  exclusive 
easement,  other  users  would  have  to  obtain  permission  or  rights-of-way  from  the 
United  States  to  use  the  easement,  but  under  a  nonexclusive  easement,  the 
grantor  (the  owner  of  the  property)  would  retain  this  right  and  be  able] to ^ 
grant  other  permission  or  easements.  The  easement  could  also  have  limitations 
on  who  could  use  the  read;  allowable  users  must  be  specifically  mentioned  or 
they  could  not  use  the  road  under  the  terms  of  the  easement.   An 
"administrative"  access  easement  would  generally  be  limited  to  activities  for 
official  business  and  might  include  use  by  any  or  all  of  the  following: 
federal  employees,  licensees,  permittees,  agents,  or  contractors.  A  "public 
access"  easement  would  allow  use  of  the  road  by  the  general  public.  An 
easement  providing  public  access  could  be  either  exclusive  or  nonexclusive. 
The  term  of  an  easement  could  be  perpetual  or  could  be  limited  to  a  certain 
time  period. 

FEE  PURCHASE  OF  ACCESS  EASEMENTS 

Part  2100  of  the  BLK  Manual,  especially  the  BLM  Manual  Handbook  H-2101-1, 
contains  extensive  information  on  the  procedures  and  requirements  for  fee 
purchase  of  easements. 


Advantages: 

An  easement  should  generally  be  less  expensive  than  fee  title  acquisition  of 
property.  First,  the  area  acquired  would  usually  be  a  small  acreage  since  the 
easement  would  be  a  strip  of  land  the  width  and  length  of  the  road  or  trail. 
Second,  the  United  States  only  acquires  some  of  the  rights  of  the  property  and 
the  landowner  retains  ownership. 


An  easement  may  be  the  most  appropriate  method  for  acquiring  administrative 
access.  The  landowner  may  not  have  a  problem  with  allowing  access  for  the 
Bureau  for  official  purposes,  and  the  acquisition  costs  should  be  relatively 
low. 


Similarly,  an  easement  may  be  appropriate  when  access  is  only  needed  for  a 
short  time  period  (e.g.,  one  to  two  years  for  a  proposed  timber  sale,  etc.) 
The  short  duration  should  further  reduce  the  cost  of  acquisition. 


Disadvantages: 

The  landowner  may  not  want  to  grant  an  easement,  especially  for  public  access, 
because  of  the  perceived  problems  associated  with  traffic  through  the  private 
property  (litter,  trespassing,  open  gates,  etc.). 

The  Bureau's  "fair  market  value"  is  a  one-time  payment  based  on  the  acreage 
within  the  easement  corridor  and  is  a  percentage  of  the  purchase  price  of  the 
affected  acreage.   Some  landowners  have  indicated  they  do  not  feel  this  is 
adequate  compensation  for  the  perceived  problems  and  inconveniences  the 
easement  will  cause  during  its  tenure  and  is  not  representative  of  the  benefits 
to  the  Bureau  and  the  public.   Another  perception  is  that  the  Bureau's 
appraisal  method  does  not  adequately  compensate  the  landowner  for  the  impacts 
the  easement  has  on  the  property  adjacent  to  it. 
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RECIPROCAL  RIGHTS-OF-WAY  AND  RECIPROCAL  EASEMENTS 

The  Bureau  can  accept  reciprocal  rights  for  access  when  we  issue  a  right-of-way 
under  the  authority  of  43  CFR  Part  2300.  Reciprocal  easements  can  also  be  used 
for  leases  or  permits  issued  by  the  Bureau  under  43  CFR  Part  2920. 

Advantages: 

The  applicant  may  be  willing  to  grant  rights  for  access  in  return  for  a 
right-of-way  granted  by  the  Bureau  because  of  cost  effectiveness.  Application 
processing  fees  and  monitoring  fees  can  be  waived  for  reciprocal  rights-of-way 
and  the  rental  can  be  reduced  proportionately. 


Reciprocal  rights-of-way  are  also  cost  effective  for  the  Bureau  since  payment, 
in  whole  or  in  part,  is  through  the  right-of-way  granted,  and  funds  needed  for 
the  acquisition  are  eliminated  or  reduced. 

Reciprocal  easements  may  be  appropriate  for  resolution  of  occupancy  trespass, 
in  terms  of  both  rationale  for  allowing  the  use  to  continue  and  an  option  for 
settling  trespass  liabilities.   Although  a  written  opinion  has  not  been 
prepared  on  this  subject,  contact  with  the  Regional  Solicitor's  Office 
indicates  there  is  nothing  in  the  regulations  that  requires  the  payment  of 
rental  or  penalties  in  cash.   Thus,  it  appears  it  would  be  legal  to  accept  an 


access  easement  as  full  or  partial  settlement  of  the  trespass  liabilities 
and/or  future  rental-  The  fair  market  value  of  the  easement  would  have  to  be 
determined  by  appraisal,  but  could  be  included  in  the  same  request  as  for  the 
lease  or  permit.   The  easement  acquired  could  be  either  temporary  or  permanent 
depending  on  the  negotiations  with  the  trespasser.  A  reciprocal  easement  could 
also  be  considered  as  a  short-term  resolution  of  the  trespass  and  the  access 
need  while  a  long-term  resolution,  such  as  an  exchange,  is  being  processed. 


Disadvantages: 

Reciprocal  rights-of-way  would  generally  not  be  perpetual.   However,  mos 
rights-of-way  issued  by  the  Bureau  are  for  a  30-year  period  and  are  renewabl 
Since  a  reciprocal  right-of-way  would  run  concurrently  with  the  right-of-way 
issued  by  the  BLM  it  could  still  be  considered  a  long-term  access  right. 

EXCHANGES 

Under  Section  206  of  FLPMA  and  the  exchange  regulations  under  43  CFR  2200,  the 
BLM  can  exchange  for  land  and/or  interests  in  land.  In  an  exchange,  access 
could  be  obtained  through  acquisition  of  1)  property  that  contains  an  access 
route,  2)  property  with  an  appurtenant  easement  (an  easement  that  "runs"  with  a 
parcel),  or  3)  a  combination  of  property  and  an  easement. 


Advantages: 

Like  reciprocal  rights-of-way,  exchanges  can  be  cost  effective  for  both  the 
landowner  and  the  Bureau.  Payment  is  through  the  value  of  the  property 
exchanged  and  expenses  to  both  parties  for  processing  are  relatively  small. 

The  Bureau's  acquisition  of  the  property  surrounding  an  access  route  may 
eliminate  a  landowner's  perceived  problems  with  litter,  trespass,  etc.,  since 
these  problems  would  become  the  Bureau's  responsibility. 

The  landowner  may  be  more  willing  to  negotiate  an  exchange  than  an  easement 
because  he/she  can  also  obtain  a  benefit  (other  than  cash)  through  their 
acquisition  of  property.  Some  landowners  have  indicated  an  exchange  is 
preferable  because  the  compensation  (ownership  and  use  of  the  property  in 
perpetuity)  is  more  lasting  than  a  one-time  cash  payment.  In  addition,  the 
exchange  of  land  would  not  result  in  the  tax  disadvantages  that  cash  purchase 
would  have. 


Disadvantages: 

An  exchange  may  not  be  feasible  if  the  landowner  cannot  id 
land  he/she  wishes  to  acquire,  if  the  Bureau  is  not  willin 
property  the  landowner  wishes  to  acquire,  if  the  landowner 
appraised  values  of  the  properties  are  not  adequate  (i.e., 
offered  private  land  and/or  too  high  for  the  selected  publ 
values  of  the  properties  cannot  be  equalized  within  the  li 
the  regulations.  In  some  cases,  these  problems  might  be,  s 
exchange  pooling  in  which  a  "package"  is  developed  involvi 
parties,  some  of  whom  would  acquire  public  land  and  some  o 
land  to  the  Bureau. 
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COOPERATIVE  AGREEMENTS 


Advantages: 


Cooperative  agreements,  including  memoranda  of  understanding,  may  be  the  most 
flexible  of  all  options  since  there  are  no  regulations  governing  how  they  are 
to  be  developed  or  what  they  can  contain.  In  general,  a  cooperative  agreement 
could  be  developed  as  long  as  the  methods  or  results  are  not  illegal.  Review 
of  the  draft  agreement  by  the  Regional  Solicitor's  Office  is  recommended  t< 
ensure  legality  and  that  the  agreement  does  what  it  is  intended  to  do. 


party 
Thus, 


e  full 


Disadvantages: 

Cooperative  agreements  generally  contain  a  provision  that  allows  either 
to  terminate  the  agreement  at  any  time  upon  notice  to  the  other  party, 
long-term  planning  for  use  of  the  access  route  may  not  be  possible. 
Furthermore,  the  temporary  nature  of  such  an  agreement  might  preclude  capital 
expenditures  (major  maintenance,  etc.)  that  are  needed  or  desired  for  th 
utilization  of  the  access  route.   Cooperative  agreements,  especially  with 
private  landowners,  would  generally  be  a  temporary  or  interim  solution  while  a 
more  permanent  solution  (i.e.,  exchange)  is  being  processed. 

ASSIGNMENTS/TRANSFERS  FROM  OTHSR  AGENCIES 

Other  agencies,  especially  state  agencies,  may  have  acquired  easements  that 
could  be  used  by  the  public,  or  by  the  Bureau  for  administrative  access! 
Instead  of  entering  into  a  cooperative  agreement,  it  may  be  desirable  for  the 
Bureau  to  have  rights  to  the  route  in  its  name.   For  example,  it  is 
questionable  whether  the  Bureau  can  maintain  a  road  or  portion  of  a  road  if  it 
does  not  have  a  legal  interest  in  the  road. 

Advantages: 

Rather  than  acquiring  an  additional  easement  from  the  landowner,  the  existing 
easement  would  be  acquired  from  the  other  agency,  either  through  an  assignment 
or  a  conveyance  of  the  easement  to  the  United  States.  Under  this  arrangement, 
the  other  agency  or  the  public  could  still  retain  the  use  of  the  road  and  the 
Bureau  would  be  able  to  use  the  road  for  commercial  or  administrative  purposes 
and  expend  monies  for  reconstruction  or  maintenance. 

Such  an  arrangement  could  be  cost  effective  for  both  agencies.  At  worst,  the 
Bureau  might  have  to  pay  the  other  agency  the  fair  market  value  of  the 


as  would  be  required  if  another  easement  was  acquired  from  the 

However,  the  future  cost  savings  to  the  other  agency  may  allow  it 
the  easement  with  compensation  other  than  cash  payment.   In  one 
an  existing  easement  was  acquired  from  the  Colorado  Division  of 
CDO¥)  through  the  assumption  of  maintenance  rather  than  cash 
The  CDOW  considered  this  arrangement  as  adequate  compensation  since 
its  employees  and  the  public  would  retain  use  of  the  road,  but  it  would 'be 
relieved  of  the  future  maintenance  costs  assumed  by  the  Bureau.   The  Bureau  was 
relieved  of  the  up-front  costs  of  easement  acquisition  and  maintenance  was 
considered  to  be  be  necessary  in  any  event  because  of  the  commercial  and 
administrative  uses  planned  for  the  road. 
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landowner 

to  convey 
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Wildlife 

purchase. 


Access  acquisition  may  be  possible 
The  Farmers  Home  Administration  (F 
agencies  to  obtain  conservation  ea 
program,  authorized  under  the  Food 
Credit  Act  of  1987,  is  twofold.  F 
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mHA)  has  a  program  allowing  federal  and  state 
sements  or  fee  title  to  certain  lands.  This 

Security  Act  of  1985  and  the  Agricultural 
irst,  a  landowner  can  voluntarily  offer  to 
rder  to  restructure  an  FmHA  loan.  Second, 
ements  for  conservation  purposes  or  fee  title 
ts  inventory  through  foreclosure.  In  either 
t  have  to  pay  for  the  easement.   In  one  case, 
trative  and  public  access,  were  considered  to 
"  requirement  because  of  the  multiple  use 


Under  current  drug  enforcement  laws,  properties  associated  with  the  selling  of 
illegal  drugs  (e.g.,  properties  where  drugs  have  been  grown,  manufactured,  or 
distributed,  or  purchased  with  monies  obtained  through  the  sale  of  illegal 
drugs)  can  be  seized  by  federal  or  state  drug  enforcement  agencies.  It  may  be 
possible  for  the  Bureau  to  acquire  properties  or  easements  through  the 
settlement  of  the  drug  case.  The  author  is  not  aware  of  any  instances  where 
this  has  occurred  in  Colorado,  but  the  Areata  Resource  Area  in  California  has 
acquired  properties  within  the  King  Range  National  Conservation  Area  in  this 
way. 

DONATIONS 

Easements  or  fee  title  to  land  can  be  accepted  through  donations  from  other 
entities  or  private  landowners.  Part  2100  of  the  BLM  Manual,  especially  the 
BLM  Manual  Handbook  H-2101-1,  contains  information  on  the  procedures  and 
requirements  for  processing  donations. 

The  following  two  publications  also  contain  extensive  information  that  may  be 
valuable  when  considering  or  processing  a  donation: 

Small,  Stephen  J.   Preserving  Family  Lands,  A  Landowner's  Introduction  to 
Tax  Issues  and  Other  Considerations.   Boston:   Powers  &  Hall  Professional 
Corporation.  1988.   (Available  from:  Preserving  Family  Lands,  P.O.  Box 
2242,  Boston,  MA  02107;  $5.00  per  copy) 

Diehl,  Janet  and  Thomas  S.  Barrett,  et.  al.  The  Conservation  Easement 


Handbook,  Managing  Land  Conservation  and  Historic  Preservation  Easement 
Programs.   San  Francisco:  Trust  for  Public  Land  and  Land  Exchange  Trust 
1988. 

Advantages: 

The  obvious  benefit  to  the  Bureau  is  the  cost  savings  of  receiving  the  easement 
without  having  to  expend  acquisition  funds. 

In  some  cases,  donation  may  be  of  more  benefit  to  the  grantor  than  sale  to  the 
Bureau  because  of  the  tax  advantages.   In  addition,  the  Bureau  will  pay  for 
title  work  and  other  costs  that  might  normally  be  borne  by  the  landowner. 
These  costs  are  generally  relatively  small. 


RESEARCH  OF  EXISTING  ACCESS  RIGHTS 

The  discovery  of  existing  access  rights  could  preclude  the  need  for  the  Bure. 
to  obtain  a  new  right.  Various  sources  and  types  of  historical  information 
available  regarding  access  are  presented  in  Chapter  2. 

Advantages: 

As  with  donations,  discovery  of  an  existing  right  could  provide  significant 
cost  savings  to  the  Bureau  by  precluding  the  need  to  purchase  the  easement, 

Discovery  of  the  access  right  could  also  force  access  to  public  land  when  it 
known  the  landowner  will  not  grant  access  through  other  means. 

Disadvantages: 

If  the  landowner  and/or  title  insurance  company  does  not  willingly  admit  to  the 
legality  of  the  access  right,  considerable  expense  could  be  incurred  through 
litigation.   These  legal  costs  could  exceed  the  actual  fair  market  value  of  the 
eas  ement . 

Research  of  all  of  the  various  records  can  involve  a  considerable  commitment  of 
time  and  manpower. 

The  access  right  could  cause  conflicts  with  the  management  prescriptions  for 
particular  areas  and  could  create  conflicts  with  other  federal  and  state 
agencies.   For  example,  a  county  road  or  public  road  could  be  found  to  exist 
within  an  area  closed  to  the  use  of  motorized  vehicles. 


CHAPTER  TWO 


ACCESS  RESEARCH 


ACCESS  RESEARCH 


INTRODUCTION 

This  chapter  provides  information  on  various  sources  and  types  of  historical 
information  that  can  be  used  to  document  the  existence,  or  absence,  of  access 
rights.   Examples  of  the  various  documents  and  records  are  included  as 
illustrations  in  the  Appendix.  In  those  instances  where  a  particular  document 
may  be  found  in  several  places,  that  fact  will  be  noted  under  each  source. 

Host  of  the  information  comes  from  the  author's  experiences  relative  to  access 
issues  within  the  Glenwood  Springs  Resource  Area.  The  availability  and 
organization  of  various  records  may  differ  in  other  states  or  other  areas 
within  Colorado. 

Obviously,  the  goal  of  the  research  is  to  find  evidence  that  an  access  right 
was  established  in  the  past,  even  though  the  presence  of  that  right  has  I  been 
forgotten  about  over  time.   The  access  right  may  be  on  a  road  or  a  trail,  but 
in  this  document,  the  term  "road"  will  be  used  for  simplification.   In  general, 
such  access  rights  would  have  been  established  primarily  through  the  fol] 
ways : 

1.  Grant  of  an  easement  or  right-of-way  from  one  individual  or  ent 
another. 

2.  Dedication  as  a  County  Road.  As  used  in  this  document,  a  County  Road 
is  one  included  in  a  formal  road  system  and  under  the  jurisdiction  of 
the  County. 

3.  Dedication  as  a  Public  Road.  As  used  in  this  document,  a  Public  Road 
is  a  road  over  which  an  access  right  has  been  established  and  is  open 
to  travel  by  the  public,  but  is  not  under  the  jurisdiction  of  any 
governmental  entity.  A  public  road  may  have  been  established  through 
some  form  of  dedication  or  through  a  court  action. 

4.  R.S.  2477.  A  public  road  may  also  have  been  established  under  the 
terms  of  R.S.  2477.   Although  the  effect  is  the  same  as  Number  3 
above,  this  type  of  public  road  is  discussed  separately  for 
clarification  and  information  purposes. 

In  1866,  Congress  passed  a  law  which  states  "The  right-of-way| for  the 
construction  of  highways  over  public  lands,  not  reserved  for  public 
uses,  is  hereby  granted."  R.S.  2477  was  repealed  by  the  FLPMA,  but 
still  applies  to  roads  in  existence  prior  to  October  21,  1976 L  With 
regard  to  private  lands,  this  means  that  a  road  in  existence  prior  to 
patent  could  be  a  public  road  even  if  the  road  was  not  reserved  in 
the  patent.   The  Regional  Solicitor's  Office  should  be  consulted  on 
any  questions  relating  to  R.S.  2477,  but  some  key  points  are: 

a.   R.S.  2477  only  granted  a  right-of-way  across  unreserved  public 
land.  National  Forests,  National  Parks,  etc.  were  exempt  unless 
the  road  would  predate  the  enabling  legislation  for  the  forest 
or  park. 
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b.  Some  states,  Colorado  included,  hold  that  R.S.  2477  grants  can 
be  perfected  by  public  use  or  by  action  by  public  authorities: 
resolution,   assumption  of  control  and  maintenance,  or 
expenditure  of  public  funds  (see  Illustration  1,  Colorado 
Revised  Statutes  43-2-201). 

c.  The  critical  date  is  not  necessarily  the  patent  date,  but  may  be 
the  date  of  entry  (e.g.,  homestead  entry). 

d.  The  width  of  the  right-of-way  established  under  R.S.  2477  is 
determined  by  state  statute  and  would  be  the  width  under  State 
law  in  effect  at  the  time  the  road  was  established  as  a  public 
road. 

e.  Even  if  a  road  was  identified  as  a  County  Road  and  subsequently 
abandoned,  the  road  still  may  be  a  public  road  under  R.S J  2477. 
The  abandonment  by  the  county  may  not  have  vacated  the  public's 
right  to  use  the  road,  but  only  the  county's  responsibility  for 
maintenance. 

Discussions  with  the  Regional  Solicitor's  Office  indicate  that  the 
BLH  or  other  agencies  can  assert  the  rights  of  the  public  and  that 
establishment  of  a  public  road  would  not  be  "taking  without 
compensation"  because  the  BLM  is  only  asserting  a  right  that  already 
exists.  The  Interior  Board  of  Land  Appeals  (IBLA)  has  also  ruled 
that  BLM  can  make  determinations  respecting  R.S.  2477  in  cases  where 
a  determination  would  be  helpful  in  the  administration  of  the  public 
land  (DiRe,  55  IBLA  151  (1981)  and  Meeds,  26  IBLA  281,  83  I.D.  315 
(1976))  . 

Another  key  point  is  that  when  an  R.S.  2477  public  road  is 
established  across  public  land  the  BLM  loses  all  control  over 
management  of  the  road  and  cannot  close  or  restrict  its  use. 
However,  the  BLM  can  control  travel  on  the  public  land  on  each  side 
of  the  road. 

The  following  sources  of  information  can  be  used  to  document  whether  or  not  an 
access  right  was  ever  established,  but  the  research  should  not  stop  at  that 
point.  It  is  just  as  important  to  document  whether  or  not  an  access  right  is 
still  legally  in  existence  or  if  it  was  subsequently  legally  vacated.   In  some 
cases,  the  research  will  span  over  100  years  of  records. 


BUREAU  RECORDS 

Master  Title  Plats  (MTPs)  and  Historical  Indexes  (His) 

The  MTPs  and  KIs  are  the  government's  record  of  land  ownership.   The  MTPs  are  a 
plat,  and  the  His  are  a  chronological  listing  of  the  actions  on  federal  I  lands. 
The  MTPs  provide  the  patent  number  on  all  private  lands  and  list  the  rights 
reserved  by  the  United  States  when  the  patent  was  issued.   For  example,  an 
"R/W"  below  the  patent  number  indicates  a  right-of-way  was  reserved  in  the 
patent.  The  location  and  type  of  the  right-of-way  may  not  be  shown  or,  if 
shown,  the  rights  reserved  may  have  been  overlooked  and/or  forgotten  through 
time.   Copies  of  the  patent,  (see  Illustration  2),  obtainable  from  the  Public 
Room  in  the  Colorado  State  Office,  will  sometimes  provide  enough  information  to 
adequately  map  the  location  and  type  of  rights  reserved,  but  retrieval  of  the 
patent  file  from  the  archives  may  be  necessary.  Requests  for  patent  files  can 
be  made  through  the  Division  of  Lands  and  Renewable  Resources  in  the  Colorado 
State  Office.  Copies  of  the  patents  are  also  recorded  in  the  county  records, 
The  His  can  be  used  to  determine  the  date  the  patent  was  issued  to  reduce 
time  required  to  find  the  patent. 

The  MTPs  and  His  also  document  actions  on  federal  lands,  such  as  rights-of-way 
granted  or  reserved  to  other  entities.  In  particular,  the  Forest  Service  has 
reserved  rights-of-way  across  public  lands  dating  to  the  early  1900' s.  These 
rights-of-way  were  generally  perpetual  and  are  still  in  effect  even  if  the 
lands  were  subsequently  patented.   Information  and  maps  are  in  the  case  files 
located  in  the  appropriate  resource  area  office,  district  office,  or  Colon 
State  Office. 

Cadastral  Survey  Plats  and  Notes 

Many  of  the  old  surveys,  especially  those  done  in  the  1800s  and  early  1900s, 
describe  roads,  trails,  and  other  physical  features  encountered  during  the 
survey.  The  survey  notes  and  survey  plats  document  the  location  of  these  roads 
and  trails  (See  Illustration  3).  The  notes  and  plats  may  refer  to  the  road  in 
generic  terras  ("wagon  road")  or  may  document  the  status  of  the  road  at  the  time 
of  the  survey  ("county  road").   The  dates  of  the  surveys  may  provide 
information  on  the  approximate  time  a  road  or  trail  was  constructed  and  whether 
it  existed  prior  to  the  date  of  patent  issuance. 


A  recommended  starting  point  for  researching  possible  R.S.  2477  roads  is  to 
compare  the  cadastral  survey  plats  and  notes  with  the  patent  dates  on  the 
MTPs.  If  a  road  is  shown  to  be  in  existence  many  years  prior  to  the  first 
patent,  a  good  case  can  probably  be  established.  If  the  survey  date  and  patent 
date  are  close,  additional  information  may  be  required  to  determine  if  the  road 
predates  entry. 

State  Office  Records 

The  Public  Room  records  include  the  "Tract  Book"  which  lists  entry  and  patent 
dates  for  all  private  lands  (See  Illustration  4) .  This  information  is  listed 
by  township,  range,  and  section.  Information  and/or  copies  are  available  upon 
request. 
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As  stated  above,  the  patent  file  could  also  be  requested.  Although  the  patent 
file  is  stored  in  the  archives,  all  requests  should  be  routed  through  the  State 
Office.   The  patent  file  may  contain  correspondence,  maps  (required  for  Desert 
Land  Entries) ,  testimony  from  the  entryman  (homesteader)  and  character 
witnesses,  investigation  reports  and  testimony  if  the  entry  was  contested,  or 
other  information  that  may  include  references  to  public  or  county  roads. 

Grazing  Allotment  Files 

Each  grazing  permittee  is  required  to  provide  proof  of  base  property.  Iflany 
times,  the  permittee  will  supply  this  proof  by  providing  a  copy  of  the  deed 
when  he/she  acquired  the  property.  The  deed  may  describe  the  reservations  on 
the  property  as  simply  "those  matters  of  public  record"  or  something  similar, 
or  may  provide  a  list  of  the  leases,  easements,  or  other  reservations  (see 
Illustration  5) . 

Aerial  Photographs 

Aerial  photographs  can  be  used  to  document  the  location  of  historical  routes. 
Just  as  important,  aerial  photographs  may  show  that  other  routes  did  noj;  or 
could  not  have  existed.  The  Glenwood  Springs  Resource  Area  has  photographs 
dating  to  1950  and  the  Colorado  State  Office  has  some  photographs  dating  to 
1939.  The  Denver  Service  Center  could  also  be  contacted  for  information  on 
available  aerial  photography. 

OTHER  AGENCIES '  RECORDS 

Through  a  comparison  of  the  records  of  the  U.  S.  Forest  Service  (USFS)  and  the 
HTPs,  instances  of  easements,  acquired  by  the  USFS  outside  the  boundaries  of 
the  National  Forest,  have  been  found  that  do  not  appear  on  Bureau  records  and 
that  we  were  unaware  existed.  The  USFS  also  maintains  a  comprehensive  System 
on  their  computer  and  on  maps  showing  rights  they  have  acquired  (see 
Illustration  6) .   Conversely,  local  USFS  offices  were  unaware  of  some  access 
that  the  Bureau  had  acquired.   The  Glenwood  Springs  Resource  Area  and  the  White 
River  National  Forest  have  exchanged  information  and  have  agreed  to  notify  each 
other  of  any  new  acquisitions.  Other  Federal  agencies,  such  as  the  Bureau  of 
Reclamation,  National  Park  Service,  and  Department  of  Energy,  may  have  klso 
acquired  access  of  which  the  Bureau  is  not  aware. 

State  agencies,  particularly  the  Colorado  Division  of  Wildlife  (CDOW) ,  have 
also  acquired  access  easements  on  roads,  riverbanks,  etc.  The  rights  acquired 
vary  and  many  have  been  acquired  only  for  short  terms.   Even  though  an  access 
right  may  exist,  the  rights  may  not  be  sufficient  to  accommodate  all  of , the 
Bureau's  needs.   Some  easements  have  been  interpreted  to  provide  access  for  the 
general  public  for  recreational  activities,  but  not  for  administrative  or 
commercial  purposes  by  other  users  or  agencies. 

Aerial  Photographs 

In  addition  to  the  aerial  photography  available  through  Bureau  sources  listed 
above,  the  following  sources  may  have  information  on  aerial  photography: 
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a.  The  U.S.  Department  of  Agriculture  Photography  Lab  in  Salt  Lake  City, 
Utah,  -  information  on  USFS  and  Soil  Conservation  Service  photography 
(telephone:   FTS  588-5856) . 

b.  The  EROS  Data  Center  in  Souix  Falls,  Iowa,  -  to  get  a  list  of 
available  photography,  one  needs  to  know  the  latitude  and  longitude 
of  the  desired  area  (telephone:  FTS  784-7511,  ask  for  Customer 
Services) . 

c.  National  Archives  and  Records  Administration,  Cartographic 
Architectural  Branch  in  Washington,  D.C.  -  There  is  also  an  Aerial 
Photography  Field  Office  in  Salt  Lake  City. 

Other  Photcgraphy/Maps 

The  U.S.  Geological  Survey's  (USGS)  Photographic  Library  at  the  Denver  Federal 
Center  contains  photographs  dating  to  1867,  including  photographs  taken  during 
the  geologic  studies  of  the  western  United  States.  Most  of  these  photographs 
are  ground  photographs,  with  seme  aerial  oblique  photographs  available.  The 
photographs  are  indexed  by  subject  and  geographic  location  and  lists  of 
available  photographs  for  specific  areas  may  be  obtained.  In  requesting  such  a 
list,  it  is  helpful  to  provide  the  USGS  quadrangle  name(s)  as  well  as  the 
township,  range,  and  section  (telephone:  303-236-1010). 


The  USGS  Main 
Federal  Center 
that  a  road  cli 
Records  Librar 
state,  and  qua 
Denver  Federal 
micro-film,  ca 
the  name  of  an 
as  the  current 

COUNTY  RECORDS 


Library  and  Field  Records  Library,  also  located  at  the  Denver 
contain  copies  of  the  historical  quadrangles  which  may  show 
d  or  did  not  exist  at  the  time  the  map  was  produced.   The [Field 
y  have  these  quadrangles  cataloged  by  scale  (7.5',  15',  etc.), 
drangle  name.  The  USGS  Earth  Sciences  Information  Center  at  the 

Center  also  has  many  of  these  historic  quadrangles  on 
taloged  by  state  and  quadrangle  name.  It  should  be  noted  that 

historic  quadrangle  (i.e.,  a  15'  quadrangle)  may  not  be  ^he  same 

quadrangle  name  (a  7.5'  quadrangle). 


County  records  contain  a  wide  variety  of  information  on  roads  and  access.  The 
sources  described  below  are  usually  filed  with,  or  located  in,  the  County 
Clerk's  office.  Most  records  in  the  County  Clerk's  office  are  in  chronological 
order  and  research  can  be  very  time-consuming.  Alternatively,  a  title  company, 
whose  records  are  arranged  by  property,  could  be  contacted.  However,  a  title 
company  will  charge  a  fee  for  providing  the  information  or  for  an  individual  to 
search  its  records.  Information  on  services  available  from  a  title  company  is 
discussed  later. 

a.   Road  Users  Report  -  In  Colorado,  portions  of  the  taxes  on  gasoline 
and  receipts  from  vehicles  registrations  are  returned  to  counties  to 
help  pay  for  road  maintenance.  Since  1954,  each  county  has  b4en 
required  to  submit  an  annual  report  to  the  State,  listing  the  roads 
the  county  is  claiming  on  its  system  for  maintenance,  in  order  to 
receive  these  funds.  This  report  generally  consists  of  a  county  map 
and  a  list  of  each  road  showing  starting  and  ending  points  and 
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mileage.   Some  counties  have  automated  their  lists  (see  Illustrat: 
7).  The  reports  may  also  include  nonmaintained  roads. 

Counties  submitted  maps  to  the  State  prior  to  1954,  but  it  does  not 
appear  the  maps  were  submitted  on  a  regular  basis.  Maps  dating  to 
1911,  showing  county  road  systems  in  both  Eagle  and  Garfield 
Counties,  have  been  found.   It  also  appears  the  early  maps  were 
submitted  to  the  U.S.  Department  of  Agriculture,  Bureau  of  Public 
Roads,  but  the  author  has  not  been  able  to  determine  if,  or  where, 
such  maps  have  been  archived. 


The  date  a  road  appeared  or 
locating  other  key  documents 
or  absence  of  a  road  on  the 
does  or  does  not  exist.   For 
report  does  not  establish  va 
right.  Vacation  can  only  oc 
State  law.  Removal  of  a  roa 
maintaining  the  road  and  is 
While  inclusion  of  a  road  on 
access  right,  counties  are  s 
maintained  public  highways" 
(C.R.S.)  43-2-201  (§43-4-207 
maintained"  is  defined  as  "1 
motor  vehicles  at  all  times, 
adverse  weather  conditions, 
maintenance  crews  . . . " . 


disappeared  on  this  report  may  he 

Court  decisions  indicate  the  pres 
report  does  not  mean  that  an  access 

example,  removal  of  a  road  from  the 
cation  or  abandonment  of  the  access 
cur  through  the  process  established 
d  from  the  report  means  the  county  i 
not  collecting  funds  for  maintenance 

the  report  also  does  not  establish 
upposed  to  include  only  "open,  used 
as  defined  in  Colorado  Revised  Statu 
(2)(b),  (1984).   "Open,  used  and 
egally  open  to  public  travel  by  ordi 

usable  at  all  times  except  during 
and  maintained  by  work  or  county 


in 

ence 
right 


under 

s  not 

an 
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Road  Petitions/Road  Viewer's  Reports  -  The  road  petition/road  viewer 
process  was  one  method  of  establishing  county  roads  in  the  18(j>0 ' s  and 
early  1900' s.   Briefly,  this  process  involved  residents  petitioning 
the  county  to  make  a  certain  road  a  county  road,  the  County 
Commission  would  appoint  a  team  of  individuals  (road  viewers)  to 
conduct  an  on-site  inspection  of  the  proposed  road  and  make  a 
recommendation  to  the  County  Commission,  and  the  County  Commission 
would  either  accept  or  reject  the  road  as  a  county  road.  The  date 
the  County  Commission  acted  on  the  proposal  is  usually  shown  on  the 
road  viewer's  report,  and  the  resolution  establishing  the  road  is 
contained  in  the  County  Commission  Record.  An  example  of  a  road 
petition,  road  viewer's  report,  and  resolution  are  in 
Illustration  8.  In  some  cases,  the  roads  were  surveyed,  usually  by 
the  county  surveyor,  and  the  plats  may  be  available  in  the  county 
records . 

Each  of  the  counties  within  the  Glenwood  Springs  Resource  Area  have 
the  road  petitions  and  road  viewer's  reports  filed  together.   In 
addition,  some  counties  also  maintained  "road  record"  books  that 
duplicate  the  petitions  and  reports,  but  the  author's  experience  is 
that  road  record  books  are  incomplete. 

If  a  road  was  accepted  as  a  county  road  through  this  process,  it 
should  be  determined  whether  or  not  the  road  viewer's  report  was 
recorded  in  the  reception  book  and/or  grantor-grantee  index  in  the 
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County  Clerk's  office  (see  the  following  Item  C  for  a  description  of 
these  indexes) .  A  recent  Court  of  Appeals  ruling  (City  of  Lakewood 
v.  William  Mavromatis  and  United  Bank  of  Denver;  No.  88CA1139)  states 
such  recording  is  necessary  to  provide  sufficient  notice  to 
subsequent  purchasers  of  the  property  affected.  The  reception  number 
is  highlighted  in  the  Illustration  8. 

County  Commission  Record  -  These  books,  each  covering  a  certain 
period  of  time,  contain  the  minutes  of  the  County  Commission  meetings 
and  would  identify  if  and  when  the  County  Commission  took  action  on  a 
particular  road  petition/road  viewer's  report,  deed,  vacation,  etc. 
Generally,  there  is  an  index  to  these  actions,  either  a  general  index 
covering  all  books  or  an  index  in  each  book.   It  is  the  author's 
experience  that  actions  are  indexed  alphabetically  based  on  the 
indexor's  perception  of  the  key  word  (e.g.,  an  action  on  a  "road"  may 
be  under  "R")  and  chronologically  by  year.  There  may  also  be 
cross-references  on  other  key  words,  such  as  the  location  (e.^.,  "C" 
for  "Canyon  Creek  Road")  or  the  name  of  the  individual  or  group  that 
appeared  before  the  Board. 

Right-of-way  deeds  -  Some  county  roads  were  established  through  the 
granting  of  right-of-way  deeds  to  the  county  (see  Illustration  9) . 
The  county  usually  keeps  these  deeds  separate  from  other  records  and 
may  restrict  their  availability.   However,  copies  of  these  deeds  are 
in  the  property  records,  which  are  arranged  chronologically.   The 
location  of  a  particular  document  ("book  and  page")  can  be  found 
through  any  of  the  three  indexes  maintained  by  the  county,  each  of 
which  provide  the  names  of  the  grantor  and  grantee,  the  date  the 
document  was  recorded  in  the  county  records,  and  the  book  and  page 
reference: 

1)  Reception  Book  -  This  index  is  a  chronological  listing  of  each 
recorded  document  with  each  book  covering  a  certain  period  of 
time.   This  index  would  mainly  be  used  if  one  only  knows  J  the 
approximate  date  of  the  conveyance. 

2)  Grantee  Book  -  This  index  is  arranged  alphabetically  by  the  name 
of  the  grantee  with  each  book  covering  a  certain  period  of 
time.  The  listing  of  the  grantee  in  this  index  is  dependent  on 
the  exact  wording  of  the  grantee  in  the  deed.   For  example,  a 
deed  to  Garfield  County  might  be  found  under  "G"  for  Garfield 
County,  "B"  for  Board  of  County  Commissioners,  or  "C"  for  County 
Commissioners . 

3)  Grantor  Book  -  This  index  is  arranged  alphabetically  by  the  name 
of  the  grantor  with  each  book  covering  a  certain  period  of  time. 

Obviously,  the  above  records  could  be  used  to  locate  any  recorded 
access  right  from  any  entity  to  another,  in  addition  to  county  roads, 
and  could  be  used  to  establish  the  chain  of  title  for  any  property 
within  a  county. 
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Public  roads  -  Publi 
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A  person  who  closes  any  road  with  public  access  rights  would  be 
subject  to  criminal  prosecution  as  a  misdemeanor  under  State  law 
(§43-2-201.1,  C.R.S.  (1984)  (see  Illustration  i) .  Another  fairly 
recent  law  (H.B.  1166,  §33-6-115.5,  C.R.S.  (1988  Supp.)  made  it  a 
class  2  petty  offense  to  erect  barriers  with  the  intent  of  denying 
access  to  lawfully  designated  hunting,  trapping,  and  fishing  areas, 
(see  Illustration  11)  (NOTE:   The  State  is  proposing  recodification 
of  this  section  of  the  C.R.S.  and  the  new  citation  would  be 
§33-6-114.  The  proposed  recodification  is  in  Illustration  Hi). 
Thus,  according  to  the  Regional  Solicitor's  Office,  the  only  action 
required  by  the  Bureau  to  open  a  public  road  that  has  been  closed  is 
a  letter  to  the  County  Sheriff  requesting  the  road  be  opened.  The 
relevant  document (s)  identifying  the  road  as  a  public  road  should  be 
enclosed  with  the  letter.  In  addition,  close  coordination  with  the 
District  Attorney  and  County  Attorney  is  recommended.   Following 
receipt  of  the  letter,  the  County  Sheriff  should  demand  the  road  be 
opened  or  cite  the  person  under  the  above  laws.  However,  in  One  case 
in  Garfield  County,  the  County  Sheriff  has  refused  to  open  a  road 
after  the  above  procedures  were  followed,  because  of  perceived 
liability  to  himself. 

Subdivision  plats  -  Counties  may  require  the  dedication  of  roads  to 
public  use  or  for  other  administrative  uses  as  conditions  for 
approval  of  subdivision  proposals.   Such  dedications  are  noted  on  the 
approved  subdivision  plats  recorded  in  the  county  records  and  have 
the  same  result  (public  or  administrative  access)  as  if  the  road 
would  have  been  dedicated  through  a  right-of-way  deed. 

Abstract  index  -  The  county  may  have  an  abstract  index  which  is  a 
listing  of  book  and  page  references  for  each  geographic  area.  For 
example,  in  Garfield  County,  this  index  lists  references  for  each 
quadrant  within  each  section.  Although  the  index  has  not  been  kept 
up-to-date,  references  through  1955  have  been  found. 

Maps  -  Each  county  has  maps  which  have  been  filed  with  the  County 
Clerk  that  may  include  road  surveys,  old  county  maps,  old  road  users 
reports,  ownership  plats,  etc. 


TITLE  COMPANIES 

Title  companies'  records  contain  the  same  property  record  information  ("books 
and  pages")  as  can  be  found  in  the  county  records.   However,  cases  in  Garfield 
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County  have  indicated  title  companies  may  not  have  all  information  related  to 
road  petitions/road  viewers  reports,  county  commission  records,  etc.,  that  are 
not  recorded  documents.  Title  companies'  records  are  cataloged  by  property 
rather  than  chronologically,  which  may  reduce  research  time,  however,  a 
research  fee  will  be  charged.   Seme  companies  may  allow  a  person  to  use  their 
records,  but  again,  will  charge  a  fee  for  this  privilege.  Some  of  the  services 
that  may  be  available  from  a  title  company  are: 

a.   Title  commitment/title  insurance  policy  -  These  documents  will  list 
the  current  owner  of  the  property  and  the  reservations  of  record 
(rights-of-way,  leases,  etc.).   However,  these  documents  will  only 
list  the  current  existing  reservations  and  will  not  show  any  irights 
that  may  no  longer  apply,  such  as  an  easement  that  was  relinquished 
or  vacated  in  the  past.   The  cost  of  the  title  insurance  policy  is 
relative  to  the  value  of  the  property  being  acquired  and  insured. 


Ownership  and  encumbrance  report  -  This  document  would  also  provide 
the  current  owner  of  the  property  and  the  existing  reservations  of 
record,  but  would  generally  be  less  expensive  than  a  title  insurance 
policy.  One  company  in  Garfield  County  currently  charges  $125  for  a 
written  report  and  $25  for  a  verbal  report. 

Abstract  of  Title  -  This  document  is  a  listing  of  all  recorded 
documents  relating  to  a  certain  property,  and  normally  includes 
copies  of  the  subject  documents.   The  abstract  would  include 
transactions  that  no  longer  are  applicable  (e.g.,  expired  leases, 
etc.).  The  cost  is  unknown  and  would  vary  by  the  complexity  if  each 
property,  but  one  company  in  Garfield  County  charges  $50  per  hour  for 
research. 


d.   Blind  listing  -  This  is  similar  to  an  abstract,  but  is  only  the  list 
of  the  book  and  page  references  relating  to  a  property.  One  would 
then  have  to  research  each  reference  to  determine  its  significance. 
The  cost  would  be  less  than  for  an  abstract  because  the  company's 
research  time  is  limited  to  producing  the  list  of  references. 

OTHER  SOURCES 

Other  sources  of  information  which  may  be  useful  include: 

a.   Local  libraries  -  Many  county  and  city  libraries  include  a  section 
devoted  to  local  history. 


Local  historical  societies/museums  -  In  addition  to  the  same 
documents  that  a  library  may  contain,  historical  societies  may 
contain  copies  of  newspapers,  maps,  interviews  with  residents 
other  information. 


also 
and 


Interviews  with  senior  citizens  -  The  Bureau  can  conduct  its  own 
interviews  with  senior  citizens  and  other  residents  to  determine  past 
events  and  uses  of  a  particular  road.   These  interviews  might  also 
establish  the  approximate  time  period  that  a  certain  event  occurred 
that  would  be  useful  in  locating  documents  in  the  records  previously 
discussed. 
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COUNTY  AND  OTHER  PUBLIC  HIGHWAYS 

43-2-201.     Public  highways.  (1)  The  following  are  declared  to  be  public 

highways: 

(a)  All  roads  over  private  lands  dedicated  to  the  public  use  by  deed  to 
that  effect,  filed  with  the  county  clerk  and  recorder  of  the  county  in  which 
such  roads  are  situate,  when  such  dedication  has  been  accepted  by  the  board 
of  county  commissioners.  A  certificate  of  the  county  clerk  and  recorder  with 
whom  such  deed  is  filed,  showing  the  date  of  the  dedication  and  the  lands 
so  dedicated,  shall  be  filed  with  the  county  assessor  of  the  county  in  which 
such  roads  are  situate. 

(b)  All  roads  over  private  or  other  lands  dedicated  to  public  uses  by  due 
process  of  law  and  not  heretofore  vacated  by  an  order  of  the  board  of  county 
commissioners  duly  entered  of  record  in  the  proceedings  of  said  board; 

(c)  All  roads  over  private  lands  that  have  been  used  adversely  without 
interruption  or  objection  on  the  part  of  the  owners  of  such  lands  for  twenty 
consecutive  years; 

(d)  All  toll  roads  or  portions  thereof  which  may  be  purchased  by  the 
board  of  county  commissioners  of  any  county  from  the  incorporators  or  char- 
ter holders  thereof  and  thrown  open  to  the  public; 

(e)  All  roads  over  the  public  domain,  whether  agricultural  or  mineral. 

Source:  L.  1883,  p.  251,  §  1;  G.  S.  §  2953;  L.  1891,  p.  302,  §  1;  L.  1893, 
p  435,  §  1;  R.  S.  08,  §  5787;  L.  21,  p.  380,  §  1;  C.L.  §  1243;  CSA,  C.  143, 
§1;CRS53,  120-1-1;  C.R.S.  1963,  §  120-1-1. 


I.  General  Consideration. 

II.  Dedication  to  Public  Use. 

III.  Adverse  Possession. 

IV.  Toll  Roads. 

V.  Public  Domain. 

I.     GENERAL  CONSIDERATION. 

Cross  references.  As  to  duty  of  state  highway 
department  to  maintain  right-of-way  fences, 
see  §35-46-111.  As  to  public  highways,  see 
5  43-1-202. 

C.J.S.  See  39  C.J. S.,  Highways,  §  1. 

Law  reviews.  For  article,  "Eminent  Domain 
in  Colorado",  see  29  Dicta  313  (1952).  For  arti- 
cle, "One  Year  Review  of  Property",  see  40 
Den.L.  Ctr.J.  181(1963). 

"Highways"  and  "roads"  include  footpaths. 
As  a  matter  of  law,  "highways"  and  "roads" 
as  used  in  this  section  include  footpaths. 
Simon  v.  Pettit,  651  P.2d  418  (Colo.  Ct.  App. 
1982). 

County  commissioners  have  the  sole  right  to 
authorize  and  control  the  use  of  a  highway, 
including  the  borrow  pit,  whether  the  user  be 
an  abutting  owner  or  otherwise.  Lewis  v. 
Lorenz,  144  Colo.  23,  354  P.2d  1008  (1960). 


It  is  duty  of  county  commissioners  to  establish 
and  maintain  roads.  It  devolves  upon  boards 
of  county  commissioners,  and  power  to  that 
end  is  granted  by  statute,  to  establish,  main- 
tain, and  keep  public  roads  open  for  travel. 
Leach  v.  Manhart,  96  Colo.  397,  43  P.2d  959 
(1935). 

County  commissioners  may  intervene  in 
injunction  suit  by  landowner  where  character  of 
road  is  in  issue.  In  an  action  by  a  landowner 
to  enjoin  the  use  of  a  road  across  his  property, 
a  board  of  county  commissioners  —  claiming 
the  road  to  be  a  public  highway  —  has  a  right 
to  intervene  to  the  end  that  the  character  of 
the  road  may  be  determined,  and  the  dismissal 
of  such  a  petition  in  intervention  is  error. 
Leach  v.  Manhart,  96  Colo.  397,  43  P.2d  959 
(1935). 

Vacation  or  alteration.  1  he  trial  court  having 
correctly  held  that  a  road  as  established  and 
maintained  is  a  public  highway,  neither  the 
county  commissioners  nor  the  courts  can 
require  it  to  be  vacated  or  altered  except  in  the 
manner  provided  by  law.  Vade  v.  Sickler,  1 18 
Colo.  236,  195  P. 2d  390  (1948). 

Applied  in  Williams  v.  Town  of  Estes  Park, 
43  Colo.  App.  265,  608  P.2d  810  (1979). 
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Highways  and  Roads 


II.     DEDICATION  TO  PUBLIC  USE. 

Mere  use  without  intent  to  dedicate  is  insuffi- 
cient. Mere  proof  of  the  use  of  land  of  this 
character,  for  a  long  period  of  time,  by  indi- 
viduals, or  even  by  the  public  generally,  for 
the  purpose  of  travel,  without  objection  from 
the  owner  and  without  evidence  from  which 
an  intent  to  dedicate  might  be  inferred,  is  not 
sufficient  to  give  a  route  so  taken  the  character 
of  a  public  highway.  Lieber  v.  People,  33  Colo. 
493,  81  P.  270  (1905).  See  Starr  v.  People,  17 
Colo.  458.  30  P.  64  (1892);  Fnel  v.  People.  4 
Colo.  App.  259,  35  P.  676  (1894):  People  ex  rel. 
Mayer  v.  San  Luis  Valley  Land  &  Cattle  Co., 
90Colo. 23, 5P.2d  873(1931). 

And  there  must  be  acceptance  of  dedication. 
For  the  establishment  of  a  public  way  by  dedi- 
cation, acceptance  by  the  public  is  as  essential 
as  appropriation  by  the  owner  of  the  fee.  Bur- 
lington &  C.  R.  R.  v.  Schweikart,  10  Colo.  178. 
14  P.  329(1887). 

But  dedication  may  be  implied.  Where  a  road 
runs  through  private  lands,  its  dedication  as  a 
public  highway  may  be  implied:  When  it  is 
satisfactorily  proved  that  it  was  the  owner's 
intention  to  set  apart  the  land  occupied  as  a 
road  to  the  use  of  the  public  as  a  highway,  and 
that  there  has  been  an  acceptance  by  the  public 
of  the  land  for  such  use.  The  line  of  the  road 
must  be  certain  and  definite;  a  general  privi- 
lege or  license  by  the  owner  to  cross  his  lands. 
without  reference  to  any  special  route,  will  not 
suffice;  user  of  the  road  by  the  public  for  a 
considerable  length  of  time  without  objection 
by  the  owner  of  the  land  may  increase  the 
weight  of  the  evidence,  if  any  there  be,  arising 
from  acts  or  declarations  of  the  owner  indi- 
cating his  intent  to  dedicate;  but  mere  user, 
without  such  acts  or  declarations,  unless  for 
a  period  of  time  corresponding  to  the  statutory 
limitation  of  real  actions,  cannot  be  held  suffi- 
cient to  vest  the  easement  in  the  public,  as  by 
prescription.  Starr  v.  People,  17  Colo.  458,  30 
P.  64(1892). 

IU.     ADVERSE  POSSESSION. 

This  section  is  a  codification  of  the  commonn- 
law  method  by  which  the  public  can  obtain  title 
by  adverse  use.  Mahnke  v.  Coughenour,  170 
Colo.  61,  458  P.2d  747  (1969). 

Under  this  section  all  roads  over  private  lands 
used  adversely  without  interruption  for  20  con- 
secutive years  arc  declared  to  be  public  high- 
ways. Town  of  Silver  Plume  v.  Hudson,  151 
Coio.  394,  380P.2d59(1963). 

Elements  of  adverse  use  of  roads  over  private 
land.  The  uses,  necessary  to  give  a  road  the 
character  of  a  public  highway,  under  this 
section,  must  have  been  adverse,  that  is,  under 
a  claim  of  right;  the  line  of  road  must  have 
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been   reasonably  definite   and  certain- 
must  have  been  an  unqualified  intention  to 
apart  a  line  for  the  road,  and  the  use  must 
been  more  than  mere  permissive  use   Li 
v.  People,  33  Colo.  493,  81  P.  270  (1905) 
Starr  v.  People,  17  Colo.  458,  30  P.  64(1 
See  also,  Olson  v.  People,  56  Colo    199" 
P.  21 (1914) 

Land  must  be  used  by  public  with  1 
knowledge,  adversely  and  continuously.  A  j&* 
way  may  exist  by  prescription,  buttoesU_ 
such  a  highway  the  land  in  question  must  I 
been  used  by  the  public  with  the  actual  1 
implied    knowledge    of    the    landowBer'4 

adversely  under  claim  or  color  of  right "• 

merely  by  the  owner's  permission  —  and< 
tinuously  and  uninterruptedly  for  the 
required  to  bar  an  action  for  the  recoveryrfjl 
the  possession  of  land  or  otherwise  prescnbedfsi 
by  statute.  People  ex  rel.  Mayer  v.  San  L&M 
Vallev  Land  &  Cattle  Co.,  90  Colo.  23  5  P3&M 
873(1931).  '""'*» 

In  order  to  establish  a  public  highway  wM 
means  of  adverse  user,  a  road  must  have  beta  H 
adversely  used  in  an  uninterrupted  fashion  br*$l 
the  public  under  a  claim  of  right  for  the  appEK>| 
cable  period  of  limitations  with  the  actual  arfff 
implied  knowledge  of  the  landowner  acroftli 
whose  property  the  roadway  runs.  Board  of  & 
County  Comm'rs  v.  Ogburn.  38  Colo.  App.  ■•■'£ 
212,  554  P. 2d  700  (1976). 

The  very  essence  of  adverse  possession  is  tMl  -. 
the  possession  must  be  hostile,  not  only  against  a 
the  true  owner,  but  against  the  world  as  wdL-ie 
Town  of  Silver  Plume  v.  Hudson,  151  CoJo/l-f 
394,  380  P. 2d  59  (1963).  %M 

Adverse  claim  must  be  hostile  at  its  inceptioa.  "3j 
because,  if  the  original  entry  is  not  openly  ho*v,'St 
tile  or  adverse,  it  does  not  become  so.  and  the  -j® 
statute  does  not  begin  to  run  as  against  a  right-  Jffi 
ful  owner  until  the  adverse  claimant  disavow!  •; 
a  holding  by 
v.  Hudson, 

User  must  be  confined  to  a  definite  and  sp«v  "g; 
cific   line.    The    public   cannot   acquire  •  ag 
prescriptive  right  to  pass  over  a  tract  of  land  ';'* 
generally;  in  order  to  create  a  highway  by  pre- 
scription, the  user  must  be  confined  to  a  defi- 
nite and  specific  line  or  way.  This  is  especially    ... 
true  where  the  locus  in  quo  consists  of  wild  j,» 
or  unenclosed  lands.  However,  it  is  not  indis-    - 
pensable  that  there  shall  be  no  deviation  from 
a  direct  line  of  travel  or  that  all  vehicles  that 
traverse  the  road  shall  follow  exactly  the  same 
route  or  traverse  the  road  in  exactly  the  same 
rut.  Slight  variations  in  the  line  of  travel  ait  frjg 
not  fatal;  it  is  sufficient  that  the  travel  has  been  .•■-; 
confined  to  substantially  the  same  line.  StaiT 
v.  People,  17  Colo.  458,  30 P.  64(1892);  Debj*    .:;: 
v.   People,   33   Colo.   493,  81   P.  270  <1905U   *g 
Sprague  v.  Stead,  56  Colo.  538,  139  P.  >** 


unm  inc  ttuveisc  ciaiinam  uiwvuwi  --;*. 
by  permission.  Town  of  Silver  Plume  M 
1,151  Colo.  394,  380  P.2d  59  (1963).    g| 
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/■914)'  Shively  v.  Board  of  County  Comm'rs, 
.  ,59  Colo.  353, 41  lP.2d  782  (1966). 

passageways  by  prescription,  whether 
public  or  private,  are  confined  to  the  extent  of 
actual  adverse  usage.  Board  of  County 
Comm'rs  v.  Ogburn,  38  Colo.  App.  212,  554 
p.2d  700  (1976). 

Owner  must  intend  to  set  apart  land  for 
public  use.  Among  criteria  to  establish  a  public 
highway  by  prescription  are  acts  by  the  owner 
which  evidence  an  intent  to  set  apart  the  land 
for  public  use  as  a  road,  or  such  conduct  on 
his  part  as  would  estop  him  from  denying  such 
intention.  Boulder  Medical  Arts,  Inc.  v. 
Waldron.  31  Colo.  App.  215,  500  P.2d  170 
(1972). 

"Permissive  use"  requires  more  than  failure 
to  interrupt  or  object.  Failure  to  interrupt  or 
object  to  public  use  of  an  alleyway  for  over 
20  years  cannot,  without  more,  be  equated  to 
permissive  use,  since  statute  requires  that  the 
use  be  both  adverse  and  without  objection. 
Boulder  Medical  Arts,  Inc.  v.  Waldron,  31 
Colo.  App.  215,  500  P. 2d  170  (1972). 

Presumption  of  adverse  use  after  prescribed 
period  of  time.  When  testing  the  sufficiency  of 
the  evidence  to  support  a  finding  of  title  by 
prescription  the  party  asserting  the  same  is 
aided  by  a  presumption  that  the  character  of 
the  use  is  adverse  where  such  use  is  shown  to 
have  been  made  for  a  prescribed  period  of 
time.  The  rule  is  no  different  with  respect  to 
presumptive  rights  gained  by  the  public  under 
this  section.  Shively  v.  Board  of  County 
Comm'rs,  159  Colo.  353,  411  P.2d  782  (1966); 
Boulder  Medical  Arts,  Inc.  v.  Waldron,  31 
Colo.  215,  500  P.2d  170(1972). 

Presumption  of  adverse  use  inapplicable 
where  land  vacant,  unenclosed,  and  unoccu- 
pied; Where  the  land  involved  is  vacant, 
unenclosed,  and  unoccupied,  the  presumption 
that  the  use  is  adverse  where  the  use  is  shown 
to  have  been  made  for  a  prescribed  period  of 
time  is  not  applicable.  Simon  v.  Pettit,  651 
P.2d  418  (Colo.  Ct.  App.  1982). 

The  trial  court  must  set  forth  in  its  decree  a 
definite  and  certain  description  of  the 
prescriptive  way  so  that  there  can  be  no  pos- 
sible doubt  as  to  its  location  and  width.  Board 
of  County  Comm'rs  v.  Ogbum,  38  Colo.  App. 
212,  554  P. 2d  700  (1976). 

Both  the  width  of  the  roadway  and  the 
extent  of  permissible  public  use  must  be 
limited  in  the  decree  to  that  established  by  the 
public  use.  This  requirement  is  not  unduly 
restrictive.  Board  of  County  Comm'rs  v. 
Ogburn,  38  Colo.  App.  212,  554  P.2d  700 
(1976). 

Oral  statement  as  to  limit  on  use  of  road  not 
sufficient.  Oral  statement  made  by  the  trial 
court  during  the  hearing  on  the  motion  for  new 


trial,  that  the  use  of  the  road  be  limited  to  prior 
usage,  was  insufficient  in  that  this  language  did 
not  specifically  detail  the  extent  and  width  of 
the  public  easement  acquired,  even  had  such 
limitation  appeared  in  the  court's  written 
decree.  Board  of  County  Comm'rs  v.  Ogburn, 
38  Colo.  App.  212,  554  P.2d  700  (1976). 

Obstruction  as  prevention  of  acquisition  of 
public  highway  by  prescription.  Where  section 
line  road  between  plaintiffs  land  and  highway 
was  obstructed  by  wire  gates,  obliging  persons 
using  the  roadway  to  open  and  close  them, 
such  gates  prevented  the  acquiring  or  estab- 
lishing of  a  public  highway  by  prescription. 
Martino  v.  Fleenor,  148  Colo.  136,  365  P. 2d 
247(1961). 

Where  a  gate  which  blocked  a  road,  which 
was  sought  to  be  declared  a  public  road  by 
adverse  use,  was  close  to  defendants'  property 
and  there  are  no  intervening  properties 
between  it  and  plaintiffs'  land  asserting  the 
prescriptive  right,  the  existence  of  the  gate 
was  properly  considered  as  evidence  that  the 
road  was  blocked  and  that  the  prescriptive 
time  was  interrupted.  Lang  v.  Jones,  36  Colo. 
App.  29,  535  P. 2d  242  (1975).  aff'd,  191  Colo. 
313,  552  P. 2d  497  (1976). 

The  use  of  a  road  is  not  adverse  where  free 
travel  along  the  road  is  obstructed  by  gates 
across  the  road,  even  though  they  are  not 
locked.  The  use  of  a  road  under  such  condi- 
tions is  permissive.  Lang  v.  Jones,  191  Colo. 
313,  552  P. 2d  497  (1976). 

The  mere  existence  of  gates  across  roadways 
during  the  prescriptive  period  was  not  conclu- 
sive that  the  public's  use  was  of  a  permissive 
nature  or  that  it  lacked  the  necessary  continu- 
ity. Board  of  County  Comm'rs  v.  Ogbum,  38 
Colo.  App.  212,  554  P.2d  700  (1976). 

The  board  of  county  commissioners  in  relying 
upon  adverse  use  of  private  lands  for  road  pur- 
poses has  the  burden  of  proving  such  usage  by 
clear  and  convincing  testimony.  Board  of 
County  Comm'rs  v.  Masden,  153  Colo.  247, 
385  P.2d  601  (1963). 

Where  evidence  discloses  that  a  roadway 
across  lands  has  been  used  by  a  plaintiff  as  a 
public  roadway  for  more  than  40  years,  a  find- 
ing and  judgment  under  this  section  that  a 
public  road  has  been  established  is  not  errone- 
ous. Brown  v.  Jolley,  153  Colo.  530,  387  P. 2d 
278(1963). 

Issuance  of  tax  deeds  does  not  negate  adverse 
use  prior  to  issuance.  Where  the  adverse  use 
of  a  public  highway  by  a  town  continued  unin- 
terrupted for  more  than  the  required  period  of 
time  to  establish  a  prescriptive  right  therein, 
the  issuance  of  tax  deeds  based  upon  tax  sales 
prior  to  beginning  of  the  public  use  does  not 
wipe  out  prescriptive  right  of  public  based 
upon  adverse  use  of  land  prior  to  issuance  of 
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43-2-201.1 


Highways  and  Roads 


tax  deeds.  Town  of  Silver  Plume  v.  Hudson, 
151  Colo.  394,  380  P.2d  59  (1963). 

Consent  to  adverse  use  by  nonowner  does  not 
negate  such  use.  Where  real  property  is  sold  for 
taxes  and  a  certificate  is  issued  to  a  county  and 
thereafter  a  town  establishes  and  maintains  a 
public  highway  over  part  thereof  and  the 
county  consents  to  such  use,  such  consent 
does  not  negate  adverse  use  since  the  holder 
of  the  tax  certificate  is  not  the  "owner"  of  the 
property.  Town  of  Silver  Plume  v.  Hudson, 
151  Colo.  394,  380  P.2d  59  (1963). 

"Public  alleyway".  Where  owner's  intention 
was  to  set  a  10-foot  strip  of  land  aside  as  a 
public  alleyway,  and  the  city,  in  recognition 
thereof,  made  an  alley  cut  in  the  curbing  and 


also  helped  to  keep  it  clean,  and  the  pobGr 
used  the  alleyway  for  20  years,  it  became* 
"public  alleyway",  and  an  injunction  wt% 
properly  granted  against  blocking  therecf. 
Christianson  v.  Cecil,  109  Colo.  510  127  p^d 
325(1942).  .W\ 


IV.     TOLL  ROADS. 


-m 


Cross    references. 

43-3-301  etseq. 


As    to    toll    roads. 


V.     PUBLIC  DOMALN. 


see 


',JSS, 


The  term  "public  domain"  includes  scbod 
land.  Martino  v.  Board  of  County  Conun'n,' 
146  Colo.  143,  360  P.2d  804  (1961).  "f£s 


43-2-201.1.  Closure  of  public  highways  extending  to  public  lands  -  penalty. 
(1)  Any  person,  other  than  a  governing  body  of  a  municipality  or  county  act-/ 
ing  pursuant  to  part  3  of  this  article,  who  intentionally  blocks,  obstructs,  or 
closes  any  public  highway,  as  described  in  section  43-2-201,  which  extends 
to  any  public  land,  including  public  land  belonging  to  the  federal  government, 
thereby  closing  public  access  to  public  lands,  without  good  cause  therefor,- 
commits  a  class  3  misdemeanor  and  shall  be  punished  as  provided  in  section 
18-1-106,  C.R.S. 

(2)  The  provisions  of  this  section  shall  not  apply  to  temporary  and  reason- 
able obstruction  of  the  public  highways  described  in  subsection  (1)  of  this 
section  by  a  railroad  train  at  a  railroad  crossing. 

(3)  Any  peace  officer  of  this  state,  as  defined  in  section  18-1-901  (3)  (1), 
C.R.S. ,  has  the  authority  to  enforce  the  provisions  of  this  section. 

(4)  (a)  Notwithstanding  the  provisions  of  subsection  (1)  of  this  section, 
any  owner  of  private  land  who  complies  with  the  provisions  of  this  subsection 
(4)  may  post  notice  of  intent  to  close  a  road  crossing  such  land  if  such  road 

-has  been  abandoned.  Said  owner  shall  promptly  notify  the  board  of  county 
commissioners  of  the  county  in  which  such  road  is  located  of  such  proposed 
closure.  The  board  of  county  commissioners  so  notified  shall  publish  notice 
of  such  proposed  closure  in  a  newspaper  of  general  circulation  in  such  county 
within  sixty  days  after  receipt  of  notice  from  said  owner  and  shall  post  notice 
of  such  proposed  closure  at  each  end  of  the  road  described  in  the  notice. 
If  the  board  of  county  commissioners  receives  no  objection  to  such  proposed 
closure  within  eighteen  months  after  such  publication,  the  road  described  in 
such  notice  shall  be  closed  to  public  access. 

(b)  If  the  board  of  county  commissioners  receives  objection  to  such  pro- 
posed closure,  it  shall  schedule  a  public  hearing  concerning  the  proposed  clo- 
sure and  shall  publish  notice  of  said  hearing  in  a  newspaper  of  general 
circulation  in  such  county  at  least  ten  days  prior  to  said  hearing.  At  said 
hearing,  the  board  shall  hear  objections  to  the  proposed  closure  and  shall 
decide,  within  thirty  days  of  the  hearing,  whether  the  road  described  in  the 
notice  shall  be  closed  to  public  access. 

Source:  L.  76,  p.  821,  §  1. 

43-2-202.     County  road  and  bridge  fund  -  apportionment  to  municipalities 

(1)     A  fund  to  be  known  as  the  "county  road  and  bridge  fund"  is  created 
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WARRANTY  DEED 

THIS  DEED,  Mm)«  this      15th  day  or  February 

19  89.  between      Leo  Payne 


of  the  *  Coumy  of     Jefferson 

State  of  Colorado,  grantor,  and      W  H    I ,    Inc . 


a  corporation  organized  and 


t 


FOT  i  5  198? 

ptato  Doe,  Fpa 


existing  under  and  by  virtue  of  the  laws  of  the  Stale  of 

Drive,  Norcross,  Georgia  30071 


Georgia 


.  grantee:  whose  legal  address  is    5986    FinanClc  1 


WITNESSETH,  That  the  grantor,  for  and  in  consideration  of  the  sum  of    TWO   Million   Nine   Hundred    Seventy   Nine 

Thousand  Four  Hundred  Ninety  Six  and  95/100  ($2,979,496.95)  dollars. 

the  receipt  and  sufficiency  of  which  is  hereby  acknowledged,  has  granted,  bargained,  sold  and  conveyed,  and  by  these  presents  docs  grant,  bargain,  sell, 
convey  and  confirm,  unto  the  grantee,  its  successors  and  assigns  forever,  all  of  the  real  property,  together  with  improvements,  if  any.  situate,  lying  and 
b^g  in  the  County  of    Garfield  and  Stale  of  Colorado,  described  as  follows: 

See  legal  description  contained  in  Exhibit  A  attached  hereto  and 
incorporated  herein  by  this  reference. 


also  known  by  street  and  number  as:  Bear  Wallow  Panch,  1877-137  Poad,  Glenwcod  Springs, 
Colorado  81601 

TOGETHER  with  all  and  singular  the  hereditaments  and  appurtenances  thereunto  belonging  or  in  anywise  appertaining,  and  the  reversion  and 
reversions,  remainder  and  remainders,  rents,  issues  and  profits  thereof,  and  all  the  estate,  right,  title,  interest,  claim  and  demand  whatsoever  of  the     |  j 
grantor,  cither  in  law  or  equity,  of.  in  and  to  the  above  bargained  premises,  with  the  hereditaments  and  appurtenances.  | 

TO  HAVE  AND  TO  HOLD  the  said  premises  above  bargained  and  described,  with  the  appurtenances. unio  the  grantee. its  successors  and  assigns  1 1 
forever.  And  the  grantor,  for  himself,  his  heirs  and  persona!  representatives,  docs  covenant,  grant,  bargain  and  agree  to  and  with  the  grantee,  its  successors 
and  assigns,  that  at  the  lime  of  the  ensealing  and  delivery  of  these  presents,  he  is  well  seized  of  ihe  premises  above  conveyed,  has  good.  sure,  perfect, 
absolute  and  indefeasible  estate  of  inheritance,  in  law.  in  Ice  simple,  and  has  good  right,  full  power  and  lawful  authority  to  grant,  bargain,  sell  and  comcy 
the  same  in  manner  and  form  as  aforesaid,  and  that  the  same  are  free  and  clear  from  all  former  and  olhergranls,  bargains,  sales,  liens,  lues,  assessments, 
encumbrances  and  restrictions  of  whatever  kind  or  nature  soever,  except    See   exceptions    to   title   Contained    in 

Exhibit  B  attached  hereto  as  Exhibit  B  and  incorporated  herein  by  this  reference. 

The  grantor  shall  and  will  WARRANT  AND  FOREVER  DEFEND  the  above-bargained  premises  in  the  quiet  and  peaceable  possession  ol  the  grantee, 
its  successors  and  assigns,  against  all  and  every  person  or  persons  law  fully  claiming  Ihe  whole  or  any  pan  thereof 

The  singular  number  shall  include  the  plural,  the  plural  the  singular,  and  the  use  of  any  gender  shall  he  applicaMyfn  allj|enders. 

IN  WITNESS  WHEREOF,  The  grantor  has  executed  this  deed  on  the  date  set  forth/Kov 


Leo  Payne 


STATE  OF  COLORADO. 

County  of  GARFIELD 

The  foreeoing  instrument  was  acknow  ledged  before  me  this 

by  Leo  Payne  . 

Mycommission  expires  5/1  1/91 

,,' WITNESS  my  hand  and  official  seal.       -  — 


:„    "If  In  Denver,  itwprt  ."Ctty  and- 


15th  dayof         February 


.19  89 


No.  952.  Rrv.  3-8&  "  WARRANTY  DEfcD  <«°  Corporuliun)  For  I'hokiRraphk  Rko.- 

[ImJIWd  l*ub!i\h.nj;.  MC5  W.  6lh  Ave.,  Ljki-*i»od.  CO  80214  —  t3Q3)  233-6WO 
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EXHIBIT  A 
LEGAL  DESCRI PTION 


PARCEL  1 

TOWNSHIP  5  SOUTH,  RANGE  90  WEST  OF  THE  6TH  P.M 

SECTION  2:  LOTS  3  AND  4 
SECTION  3:  LOTS  1  AND  2 


PARCEL  2 
TOWNSHIP 


5  SOUTH,  RANGE  90  WEST  OF  THE  6TH  P.M, 


SECTION  9:  SE1/4,  S1/2NE1/4 

S  ECT ION  10:  SW  1  / 4NW 1 / 4 , .  NW  U 4  SW 1/ 4 

SECTION  15:  W1/2SW1/4 

SECTION  16:  E1/2,  E1/2NW1/4,  NE1/4SW1/4 

PARCEL'  3 

TOWNSHIP  5  SOUTH,  RANGE  90  WEST  OF  THE  6TH  P.M 


SECTION 
SECTION 
SECTION 
SECTION 
SECTION 


10 
1  1 
14 
15 
23 


SW1/4NE1/4,  N1/2SE1/4,  SE1/4SE1/4 

NW1/4SW1/4,  S1/2SW1/4 

W1/2E1/2,  W1/2 

E1/2NE1/4 

NW1/4,  W1/2NE1/4,  SE1/4NE1/4,  AND 

All  that  portion  of   NE1/4  NE1/4  Section  23; 

AND  W1/2NW1/4  of  section   24,  lying  Westerly 

of  a  line  15  feet  West  of  the  Westerly  line  of 

the  County  Highway  as  the  same  now  extends 

through  said  three  forty  acre  tracts. 


COUNTY  OF  GARFIELD 
STATE  OF  COLORADO 
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EXHIBIT  B 
EXCEPTION  TO  TITLE 


Real  estate  taxes  for  1989  and  subsequent  years. 

The  effect  of  inclusions  in  any  general  or  specific  water 
conservancy,  fire  protection,  soil  conservation  or  other 
district  or  inclusion  in  any  water  service  or  street 
improvement  area. 

Any  and  all  Rights  in  and  to  the  public  by  virtue  of  the 
trails  or  jeep  roads,  as  set  forth  on  the  United  Forest 
Service  maps  and  petitions,  recorded  April  4,  1930  in 
Road  record  Book  2  at  Page  12  as  Reception  No.  106786, 
including,  but  not  limited  to,  any  right  asserted  by  the  # 
Bureau  of  Land  Management  and/or  the  Garfield  County 
Commissioners  to  open  said  roadway  as  a  public  road  and  any 
judgment  order  or  decree  rendered  by  the  Garfield  County 
District  Court,  in  case  No.  8SCV04  entitled  Board  of  County 
Commissioners  of  Garfield  County,  Colorado  vs.  Leo  Payne 
et  a  I  . 

All  existing  roads,  highways,  ditches,  utilities,  canals, 
pipelines,  powerlines,  telephone  lines,  water  lines  and 
rights  of  way  and  easements  therefor  as  same  may  cross 
subject  property. 

Right  of  the  proprietor  of  a  vein  or  lode  to  extract  and 
remove  his  ore  therefrom,  should  the  same  be  found  to 
penetrate  or  intersect  the  premises  hereby  granted,  as 
reserved  in  United  States  Patents  recorded  as  follows: 
RECORDED  BOOK/PAGE  RECEPTION  NO. 

-April-  1,  1901  12/561  23636 

Apr i  I  6,  1907  55/578  33293 


Right  of  way  for 
authority  of  the 
Patents  recorded 
RECORDED 
Apr i I  1 ,  1901 
Apr i I  6,  1907 
March  23,  1911 
June  4,  1914 
Augus  t  5 ,  1915 
August  7,  1922 
February  19,  1924 
December  27,  1928 
January  8,  1929 
November  22,  1935 


d  i  tches  o  r  cana I s 
Un  i  t ed  States,  as 
as  foil ows : 

BOOK/ PAGE 

12/561 

56/578 

71/470 

92/332 

73/76 

112/337 

112/410 

112/469 

112/600 

172/576 


const  rue  t  ed 
reserved  in 


by  the 
Uni  ted 


States 


RECEPTION 
23636 
33293 
41562 
49623 
52227 
79966 
86006 
103223 
103313 
122135 


NO. 


All  the  coal  and  the  minerals  in  the  lands  so  patented, 
together  with  the  right  to  prospect  for,  mine  and  remove  the 
same  according  to  the  act  of  December  29,  1916  (39  Stat.  862) 


A-ll 


mgu-mr..mi<1i.^_i  m.jw  *#.•  ■j".*,T 


^....wwj^ 


1 1 » iuhwi j,  '  ■»»  i  .«il'sm"  m -"■'  "* I  -  '-'A 


BOOK 


7- 


13  P 


•ge; 
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as  reserved  by  the  United 
December  27,  1928  in  Book 
103223.  (Effects  Section 
NE1/4SW1/4) . 


States  in  the  Patent  recorded 
112  at  Page  469  as  Reception  No. 

16:  NE1/4,  E1/2NW1/4,  W1/2SE1/4, 


and  Statements  of  the  following  Ditches 


Maps 

NAME 

The  DeWeese  Ditch 

The  Da  I  I  as  Di  tch 

The  Baxter  Ditches  No.  4  & 

The  Fawcett  Extension  and 

Enlargement  of  the  Baxter 

Ditch  No .  4 

The  DeWeese  Ditch 

and  Ex  t  ens  i  on 

The  Bax  ter  Spring 

Wates  Water  Di  tch 

First  En  I  a  rgemen t 

Lewi  s  Ditch  No .  2 

First  En  I  a  rgement 

Warner  Ditch 

The  Buster  Di  tch  No .  1 


RECEPTION 
23764 
23765 
»   31193 


En  I ar gemen  t 
Branch  and 
of  The 
of  The 


NO.  FILING  DATE 
May  3,  1901 
May  3,  190  1 
November  3, 


33404 

41317 

30350 

209883 

209884 
209887 


1903 


December  20,  1909 
February  15,  1911 
January  26,  1905 
June  21 ,  1960 


June 
June 


21 
21 


1960 
1960 
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9.  Easement  and  right  of  way  for  the  use,  operation  and 
maintenance  of  the  Williams  Canal,  including  the  access  road 
associated  therewith.   Provided,  that  should  said  easement 
and  right  of  way  cease  to  be  used  for  said  purpose  and  said 
canal  abandoned  that  this  easement  and  right  of  way  shall 
terminate  and  all  rights  thereto  revert  to  the  owner  of  the 
dominant  estate,  as  granted  to  The  Williams  Canal  Company  by 
Brinkley  B.  Brown  by  Document,  recorded  May  19,  1975  in  Book 
474  at  Page  44  as  Reception  No.  267628. 

10.  Easements,  rights  of  way  and  existing  road  ways,  as  reserved 
by  Brinkley  B.  Brown  in  the  Deed  to  Charles  R.  Rittenberry 
recorded  February  1,  1979  in  Book  522  at  Page  483  as 
Reception  No.  291869,  which  reads  as  follows: 

"First  Party  reserves  unto  himself,  his  heirs  and  assigns 
all  of  his  right,  title  and  interest  in  and  to,  the  Coryell 
Joint  Stock  Ditch  and  the  water  rights  underlying  the  same, 
together  with  an  easement  and  right  of  way,  through  the  lands 
above  described  for  the  continued  use,  maintenance  and  other 
activities  necessary  to  operate  said  ditch  as  the  same  is 
presently  in  place  and  in  use.   There  is  also  reserved,  an 
easement  to  use  existing  roadways  on,  across  and  through  the 
above  described  property,  for  the  purpose  of  access  to  the 
various  sections  of  said  Ditch,  which  roadways  may  or  may 
not  be  adjacent  to  the  Ditch,  all  as  may  be  necessary  for  the 
practical  access  to,  and  maintenance  of  said  ditch  facility." 

11.  Rights  of  way  for. the  uninterrupted  flow  of  Bearhollow  Creek. 

12.  Lack  of  a  right  of  access  from  the  land  to  any  open  public 
road,  street  or  highway  as  to  Sections  2,  3,  9,  15  &  16.   Due 


A-12 


MR 


mm 


mssm 


bock  ?49  fjge1^4 


to  the  fact  that  said  Sections  are  completely  bounded  by 
Federal  Lands. 


13.  Oil  and  Gas  Lease  between  Double  Eagle  Land  and  Cattle 
Company,  an  Oklahoma  Corporation  and  Lawrence  N.  Wert, 
recorded  October  30,  1985  in  Book  677  at  Page  965  as 
Reception  No.  366126,  and  any  and  all  assignments  thereof, 
or  i  nterests  there! n . 
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oAD 
NO 
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NO 

LOCATION 

DESCRIPTION 

SECT 
LEN 

SURF 
TYPE 

SURF 
WID 

NUM 
OF 
LANES 

SYS 

JUR   COND 
SPLT  DATA 

YEAR 

OF 

UPDATE 

10 

25 

30S 

870W 

5 

SHEEP  CR  RD-CR  40  TO  PG 

NORTHEAST 

1.11 

2 

9 

9 

F 

76 

A 

10 

24 

30S 

870W 

5A 

E.FK  SHEEP  CR  RD-CR  5  TO  END 

SOUTHEAST 

2.74 

2 

8 

9 

F 

^P 

76 
76 

3 

10 

7 

40S 

850W 

50 

TRAIL  GLCH  RD  1 -CR51  TO  SYMCH 

EAST 

2.  10 

2 

0 

2 

D 

20 

8 

40S 

850W 

50 

TRAIL  GLCH  RD  1 -SYMCH  TO  END 

NORTHEAST 

4.  32 

2 

10 

g 

>? 

76 

)A 

10 

27 

40S 

860W 

50A 

TRAIL  GLCH  RD  2-BGN  TO  SRFCH 

NORTHEAST 

1  .06 

1 

10 

9 

<>rP 

76 

}A 

20 

27 

4  OS 

860W 

50A 

TRAIL  GLCH  RD  2-SRFCH  TO  CR51 

NORTHEAST 

4  .  25 

3 

0 

2 

rp 

76 

)B      10   26  40S  860W 
JC      10   24  40S  860W 


50B  TRAIL  GLCH  RD  3-CR50A  TO  END   EAST 
50C  TRAIL  GLCH  RD  4-CR50A  TO  END   EAST 


3D 
)6 


10   22  40S  860W     50D  TRAIL  GLCH  RD  5-BGN  TO  CR50A   NORTHEAST 
10    0  80S  830W    506   BURNT  MT  RD-COLI  TO  CR  83 NORTH 
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10 


5  50S  850W 
5  50S  850W 


51   TRAIL  GULCH  ROAD 

51        CL  GYPSUM  TO  CR  50A 


NORTHWEST 
NORTHWEST 


20   19  40S  850W 
30    7  40S  850W 


51       CR  50A  TO  SRFCH 
51        SRFCH  TO  CR  301 


NORTH 

NORTHWEST 


A 
?. 


10   19  40S  850W     51A  TRAIL  GLCH  RD  6-CR51  TO  CR50   NORTH 
10   17  70S  830W    512   JAKEMAN  CR  RD-CR  307  TO  END    NORTH 


10   26  40S  840W 
20   26  40S  840W 


53   LLOYD  RANCH  RD   1-70  TO  STR 

STR 


SOUTH 


30   26  40S  840W 
10   25  30S  840W 


53  LLOYD  RANCH  RD-STR  TO  END      SOUTH 

54  HORSE  MTN  RD-END  TO  SYMCH      SOUTHEAST 


20   30  30S  630W 
30   32  30S  830W 


54   HORSE  MTN  RD-SYMCH  TO  CR  4     SOUTHEAST 
54   HORSE  MTN  RD-CR  4  TO  SH  131    EAST 


10  9  40S  830W 
10  18  40S  830W 
20   18  40S  830W 


54A  RED  MTN  RD-BGN  TO  SH  131        EAST 
55   HELLS  P0CKET-SH6  TO  RRX        NORTH 


RRX 
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14 
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J*"P        76 
<2z£.       76 
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18 


9 
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"P       76 
'P       76 


0.00 
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+*~P    76 


1  .  91 
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17 
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14 
10 
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12 
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'P      76 
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2.75 
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1  .84 
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16 
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F      76 
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EOAD  PETITION— For  S»lo  by  The  C.  F.  Hocckel  Blank  Book  Si  Lithe  Co.,  Denver,  Colo.    2121 
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ROAD  PETITION. 


To  the  Honorable  Board  of  County  Commissioners  of.., Qar^lold... 


County,  Colo. 


,'-•''  9 ''•'■'    GENTLEMEN:— We,  the  undersigned,  Citizens  of  your  County,  respectfully  represent  thai  the  necessities  ol  the 
t  0* public  require  a  County  wagon  road  to  be  laid  out  at  follows,  lo-wit:    Commencing  at     a   point    OTl  tha  i 

$:■%!. ■*■'■''  A'V/ *''•''  '*•'  "'•'•      i       ;■'     "*      ■    ■  ■    •     >       ■  *•  .     ,.. 

^■-^'Coiznty:  roaA,'  at  "near  irtiat  is  Imovm  aa  Baxters  gate, in  Section  24,1.  >5> 
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Said  road  to  be  no 
T7e  therefore 
and  we,  the  own\                                         .     . 
one  doMar  to  im  eacA  and  severally  in  hand  paid  by  tl        "I  O'oumy  oj umri  181 II , 


04  abo»e  described, 
ition  of  the  turn  of 


the  receipt  of  which  is  hereby  acknowledged,  and  of  ?ay  A—  19  nd  opening  of  said  road,  liereby  agree  to  give 
the  right  of  way  through  our  lands  as  shown  by  the  j.  accompanying  this  petition,  and  relinquish  all  claims  for 
damage  by  reason  thereof.  '""     '  .  ....«.,  ■ ' 'Y'vt""'. 
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Said  road  to  be  not  less  than  sixty  (60)  feet  in  width. 

We  therefore  petition  your  honorable  body  to  cause  to  be  laid  out  and  opened  a  County  road  as  above  described, 
and  we,   the  owners  of  the  land  through  which  said  road  is  sought  to  be  laid  out,  in  consideration  of  the  sum  of 

one  dollar  to  us  each  and  severally  in  hand  paid  by  the  said  County  of. Gs.r£i&XcLT 

the  receipt  of  which  is  hereby  acknowledged,  and  of  the  laying  out  and  opening  of  said  road,  hereby  agree  to  give 
the  right  of  way  through  our  lands  as  shown  by  the  plat  accompanying  this  petition,  and  relinquish  all  claims  for 
damage  by  reason  thereof.  .*>■.,  ,     ■:    \      .;     •   >..        ,;•„      'yivvy  , 
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As  witness  our  signatures  hereunto  annexed,  and  followed  by  a  description  of  our  land  this., 
day  of  "--/P  — \ -:.' ^-19 
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■'".■'.   '!"'■-  Ufa .»°ti  proposed  line  of  road  is  more  fully  shown  by  the  following  map  or  plat  to  which  reference  is  herein 
i       made,  the  same  being  in 

Jt^JLltesiM- BANcei/t: : wEST 6  fin, 


TOWNSHIP.. 


*■; ,      :  j        As  witness  our  signatures  hereunto  annexed,  and  followed  by  a  description  of  our  land  this.. 
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Extracts  from" Road  Laws,  Page  788,  General  Laws  of  1877. 

SBC.  o.  The  cleric  shall  issue  a  warrant  directed  to  the  viewers  appointed,  sorting  forth  their  appointment,  and  requiring  them  to  meet  at  the  day  and  place 
named  by  the  board  of  county  commissioners,  and  to  proceed  theu.ee  to  view  and  locate  such  road,  and  to  survey  or  cause  t  lie  same  to  be  surveyed  and  platted,  ana 
to  return  the  said  plat  together  with  a  full  report  of  their  viewing  and  an  assessment  of  tfaedamflffosand  tam-fits  accruing  to  the  owner  of  any  o  ,theland$o%or ^which 
the  same  may  pass  by  reason  of  the  location  thereof,  and  the  probable  cost  of  opening  such  road  to  travel;  said  plat  and  report  to  be  returne  I  by  said  wuwew  into 
tho  office  or  ihe  county  cleric  ten  days  before  the  first  day  of  the  next  regular  meOtio«  of  the  board  -.1  county  commissioners;  such  warrant  sua., .  be  delivered  to  the 
sheriff  of  the  county  to  be  served,  and  tho  sheriff  shall  serve  tho  flame  by  delivering  a  copy  thereof  to  each  of  the  viewer*  named  thorn;;.  The  ordinal  he  shall 
return  to  tho  county  clerk  with  his  endorsement  of  service  Any  person  appointed  a  road-viewer,  and  duly  served  with  such  warrant  who  shall  wilful  y  rn'itlKt  or 
refuse  to  act,  shall  bo  liable  to  a  fine  of  twenty-five  dollars,  to  be  paid  to  the  county,  to  bo  recovered  In  an  action  of  debt  before  any  ju-uco  of  the  peace  of  tho  cuanti . 

Sec.  6.  It  shall  bo  the  duties  of  viewers  of  all  public  highways  within  this  State,  after  receiving  their  authority to  act,  to  moot  at  the  time  and  place  specified  in 
the  notice  of  their  appointment,  and  proceed  to  view  the  said  road  prayed  for  in  the  petition  (a  copy  of  winch  shall  bo  furnished  them  by  the  board  of  i county  com- 
mi^ioncrs),  and  commence  at  the  point  of  starting  named  in  the  petition,  and  run  out  said  road  to  the  terminus  by  the  mo  .t  practicable  route  that  they,  in  their  i 
judgment,  can  find;  and  in  their  report,  which  rrni-t  ho  signed  by  at  least  two  of  the  said  viewers,  they  are  to  embody  a  plat  of  said  road  or  change*  they  have  made, 
and  to  make  return  thereof  to  tho  county  commissioners  within  ten  days  after  such  view  is  completed.  I 

Sec.  9.  It  shall  be  the  duty  of  nil  viowers  of  public  highways,  in  addition  to  tho  duties  defined  in  section  five  of  this  act,  to  take  into  account  all  the  daraapeS| 
nnd.beneflts  arising  from  the  layiner  out  of  any  public  highway,  and  report  fully  thereon,  assessing:  the  benefits  accruing  by  such  laying  out  «r  ehansro  aud  ft  warding 
thOBQ  damaged  by  ihe  same.  Those  who  are  damaged  shall  roceivo  u  warrant  on  the  county  treasurer  for  amount  of  damages  m  excess  of  heaefltl  awarded  in  eaid 
viewers'  report,  and  tho  said  viowers  shall  receive  a  warrant  on  the  county  treasurer  Tor  their  services  for  a  sum  to  U>  (ned  by  tho  cmiiity  comnussiuncrB,  not 
eicocdinjr  five  dollars  each  per  day  for  each  day's  xervice  nmdorod,  and  ten  cents  A  mileciach  for  each  mile  actually  traveled  from  their  usual  place  of  reaidenco  to, 
tho  proposed  road  they  are  to  view,  nnd  in  addition  to  the  above  amount  the  surveyor  shall  receive  ten  dollars  as  full  compensation  for  a  full  and  complete  report 
and  plat  of  tho  road  laid  out  or  rejected  by  tho  maid  viewers;  and  any  person  appointed  a  road-viewer,  and  duly  served  with  a  warrant  of  Mich  appoin^meat,  wno, 
shallwilfully  refueo  or  neglect  to  act,  shall  forfeit  the  sum  of  ton  dollars  to  tho  county,  to  be  recovered  by  actum  of  debt  before  ouy  justice  of  tho  poaco. 

6EC.  11.  In  case  any  person  appointed  a  viewer  shall  refuse  or  be  disqualified  to  act,  or  cannot  bo  found,  the  other  two  viowers  may  BUDply  such  vacancy,  or1 
If  only  one  of  said  viewers  appear  after  such  notico  being  served,  ho  shall  have  power  to  fill  such  vacancy  as  exist  [exists]  and  proceed  to  tho  view  of  said  road. 

'  locate  or  lay  out,  either  by  stakes  or  turning- a  farrow  on  each 
i  woodod  or  mountain  districts. 


i  or  cannot  bo  found,  the  damage  or  the  excess  thereof  over 
or  or  owners  in  tho  county  treasury,  and  such  deposit  when 


Sec.  12.    The  viewers  appointed  shall  designate  nnd  mark  out  such  road  or  roads  as  they  ma. 
side  of  the  said  proposed  road  on  prairie  land,  or  by  blazing  troos  or  other  appropriate  laud  inarhs 

Sec.  Hi    If  tho  owner  or  owners  of  any  lands  over  which  nny  nueli  now  road  is  located  bo  not  koj 
the  benefits  accruing  hy  reason  of  tho  opening  of  such  road,  shall  bo  deposited  and  set  a  part  to  such  owner  o 
made  shall  have  the  same  effect  as  a  payment.  . 

Sec.  13.  In  laying  out  any  road  under  the  provisions  of  this  act,  it  shall  not  ho  lawful  to  locale  tho  same  through  any  dwelling  honso  nor  within  thirty  yards 
thereof,  nor  through  any  barn  stable,  ollico,  mill  or  other  building,  nor  through  any  garden,  orchard,  vineyard  or  stablo  yard  appurtenant  to  any  dwelling  house, i 
without  first  obtaining  tho  consent  of  tho  owner  or  owners  of  such  promisos. 

I 

Extracts  from  Eminent  Domain,  Page  396,  General  Laws  of  1377. 

Section  1,    That  private  property  shall  not  bo  taken  or 'damaged  for  public  or  privata  n^o  without  just  compensation. 

EEC.  11.  In  estimating  the  value  of  alt  propcrtv  actually  taken,  the  true  nnd  actual  valuo  thereof  at  the  time  of  tho  appraisement  shall  boallowodnnd  awarded, 
and  no  deduction  therefrom  shall  bo  allowed  for  any  benefit  to' tmr  residua  of  said  property;  but  in  estimating  damages  occasioned  to  oihor  portions  of  claimant's 
property,  or  any  part  thereof  other  than  that  actually  taken,  the  value  of  tho  benefits,  if  any.  may  bo  deducted  thorefrom  ;  provided,  however,  that  in  all  ftiSOU  tho 
owner  or  owners  shall  receive  the  full  nnd  actual  valuo  of  all  property  actually  takun,  and  10  C8M1  the  benefit  to  tho  property  not  actual!)"  taken  esectuj  the  ♦J-lffffly** 
sustained  by  tho  owner  to  property  Uot  actually  takeu,  tho  owuer  or  owners  shall  nut  bo  required  to  pay  or  allow  credit  for  uueh  orco*a, 

Sec.  IS.    The  report  of  the  commissioners  or  the  verdict  of  the  jury,  in  every  case  shall  stato. 
First— An  nccurato  description  of  tho  land  takuu. 
rieermd— The  valuo  of  tho  laud  or  property  actually  taken. 
Third— The  damages,  if  nny,  to  tho  residue  of  such  land  or  property;  aud 
Fourth— The  amount  and  value  of  the  benefit. 
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ROAD-VIEWERS'  REPORT. 


To  the  Honorable  Board  of  County  Commissioners  of.. 


-G.'JS'-I^iS- County,  Colorado: 


GEtfTLEMEJti 

Your  Viewers  appointed  on  the. ...9- day  of. .JULY..... t... 

ig to  view  a  County  Road  prayed  for  in  a  certain  petition  presented  to  your  honorable  body  on  the  above 

11  '   named  day  and  data,  a  copy  of  which  his  been,  received  by  us,  viz.:    Commencing  at 

I     .Vi'vfs •;/,:'  , .  ,  '  .  -,•■.:..'.   -';.  ■:■'  '   ,.'•':'>',.';/' 

:!&!:!.•  point  on  the  County  road,- at  near  what  is  known  as  Baxter's  gate,   in -— — 
L_.JU^     )   —>'•■. 'J       \  v  '•  \  [    '.      'A-  i  •.<',:■.'■"■ 

iSl-u  '    Section' 24.  "T.    5 "S'.J'St"  9.0.    U;"  6th.  P^  11.- and   running  theneer in- an   ea&terly- — 1 
KgK^Tiu...,  .,,-,.,-,  :.    ..,,-'  .    ■■■■■■     ■■-    '. .- .    ■■„    -,'.••'   o.  -.,-•.   ■        s    -.•'  i'Vtf   ."iJV.Sn 

'i.':S-...  course   through  the   lands  .of  Anna  M.   Scott;    Joseph  Roland;  A.    J.   Keyser-,"    ■■-.; 


!."*.. 


and  onto  Government  land,  adjoining  the  Sast  boundary  of  what  is  known 
as  the  Jackson  land,  and  thence. across  said  Jacksons  land  to  and  onto 


ii;.-:.,:;-f-:-'Government  land  beyond  the  lands  of  said  Jackson. 


Respectfully  submit  the  following  report,  to-ivitj  After  receiving  our  authirity  to  act,  toe  met  at  the  starting 

point  of  said  proposed  road,  on  thc....3-_0 7.. .....day  of... y/?^y?- 1 W.ZX.at  the  hour 

of.__J.C_ u'clockdr.M.,  being  the  time  and  place  specified  in,  our  appointment,  and  proceeded  to  view  the  road 

prayed  for  in  said  petition,  as  follows;    We  commenced  at  the  starling  point  ivimed  in  said  petition,  mni  run 


"i 


'  The  last  named  point  being  the  terminus  thereof,  and  the  raid  as  above  laid  out  and  viewed  being  over  the 
most  practicable  route  which  we,  in  our  ju-lgmcnt,  can  find.  We  found  it  necessary  to  m.ilce  the  following  cliangea 
in  the  proposed  route  as  prayed  for,  viz :  j  %  s  ^ 

# '0  O    /^__s/~ . 


'   "mm 


fk::  tztedm^jz. 


U"e  hare  caused  to  be  surveyed  and  platted,  and  hare  herein  embodied  a  plat  of  said  road  as  viewed  by  us,  and 
which  forms  a  port  of  this  report  as  shown  by  the  following  map: 
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We  have  taken  into  account  all  the  damages  and  benefits  to  land  owners  arising  from,  the  laying  out  of  said 
road  and  report,  in  tabular  form,  as  follows: 

DESCRIPTION  OF  LAND. Dj-JJ.     fe?£     Vahie  of  A=  of 

NAME  OF  LAND  OWN  SB.  No.  0(  land  uf  iand  tLe„  «5Hof 

Part  or  width  of  strip  taken.        Subdivision.      Sec.      T'p.     BauBO.     acres         taken.         and  other     Bcuoflts  Benefits. 

taken.  property. 
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7&^&?t  H  6'S.fo  uf 
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S^SStp.  /3  S-s   ?e^  /.p. 


We  have  taken,  the  foUou-ing  Government  lands,  viz:  /.1hz^^.^^..^..y^^..?..c^^.-/^..y^.}Df.J^.^.^^y.. 


We  have  taken  the  following  llailroad  Grant  Lands,  viz: . 


( fieJ^~y,  v^.^  ajy/ee_  <&-t^CiJj*-^>6r~  s?/£jg_ 


We  have  marked  out  the  line  of  said  road  as  located  by  as  bijtirrning  a  fuiTuv  on  enolt  oido  of  said  proposed  road. 
We  estimate  the  probable  cost  of  opening  said  road  to  travel  to  be  ■$ 


v^Z-O 


.     .       i    .:..-.  v  ■  : ..  c:*  , ..,  ■   :,tw  .,!-.  irm     -'\' 

.-«««.. mm^t4m *-  -4.— .&~»A 1 it  jlilFltll  Ill'iiV    rp 


Which  viewing  ire  have  completed  this  . 


.&.£. 
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..dayof^/Lr.^r... 
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Proceedings  of  the  Board  of  County  Commissioners.. 


hk.E 

'Arm,  \^^U&/CM~  I9'Z> 


m 
m 


.day 


'irW^"F^?Rr:^''- 


A.  M. 


Monday  August  2,  1920. 

The  Board  mat  In  regular  eoselon  at  10  O'Clook  A.  II.  all  members  being  proeont. 

The  minutes  of  tho  previous  meeting  were  read  and  adopted  08  raad . 

The  Board  adjourned  at  5  o'olock  P.  II.  until  Tuaeday  August  3rd  at  10  o'clock  A.U. 

Tuesday  August  3,  1920. 
The  Board  met  at  10  o'clock  A.U.  all  members  being  present. 
The  day  mas  spent  in  auditing  and  allowing  claims  against  the  County. 
Adjournment  was  taken  at  6  o'clook  P.  M.  until  Wednesday  August  4th  at  10  o'clock, 

Wednesday  August  4,  1920. 
The  Board  met  at  10  o'clock  A.  U.   All  members  being  present. 
The  Board  spent  the  day  in  auditing  and  allowing  claims  against  tha  County. 
Adjournment  was  taken  at  6  o'clock  P.  U. ^Thursday  August  5th  at  10  o'olock  A.  U, 


Thursday  August  5,  1920 
embers 


The  Board  met  at  10  o'olock  A.  M.  All  members  bain, 


Adjournment  was  taken  at  11 
in  that  vicinity. 


eeent. 

-Ot-Wti  CO****"-  d  ttd.  &HM^. 

0" clock jTmaklng  a  trip  to  Hifle  to  inEpeot  tho  roadu 


Friday  August  6,  1920. 
The  Board  met  at  10  o'clook  A.  1!.  All  members  being  present. 
The  following  resolution  was  unanimously  adopted. 

Resolution 

Tha  report  of  the  Viewers  hereto-fore  appointed  to  view  a  County  road  designi^fied 
as  the  Canon  Creek  Hoad,  ooming  up  for  final  notion  by  the  Board  of  County  Commissioners  i_ 
Garfield  County,  Colorado;  on  motion  of  Commissioner  John  P.  UcCoy,  secondly  Commission^ 
George  P.  Hewton,  the  follo'.ving  resolution  wee  unanimously  adopted. 

YJhereae,  a  petition  ,  signed  by  more  than  ten  freeholders  residing  within  two  011(3 
of— the-propoee^-road  hereinafter  described,  was  presented  to  the  Board  of  County  CoEalenJr 
of  said  Sarfleld  County,  asking  that  said  board  cause  to  bo  laid  out  and  opened  a  Coanjj 
road,  doscribod  in  said  petition,  and  that  upon  tho  presentation  of  said  petition  to  sail  1 
board  on  the  9th  ,  day  of  July,  191b,  said'board  appointed  a6  viewers:,  to  view  6aid  propw  \ 
road,  H.  C.  Jessup,  A.  C.  Hendricks  and  If.  H.  Hmery. 

And  V/hereas,  the  abova  named  viewers  made  and  caused  to  bo  filed  in  the  office  of 
the  County  Clerk  of  said  Garfield  County,  their  report  of  their  view  of  said  proposed  rotfSs 
on  July  27th,  1918,  and  it  appearing  to  said  board  of  County  Commissioners,  that  said  rtj« 
of  said  viewers  is  regular,  full  and  complete  and  all  objections  heretofore  filed,  or  ■ 
presented  to  said  board,  to  the  approval  of  said  report  having  heretofore  boen  disposed  «{ 
Therefore,  resolved  by  the  Board  of  County  Commissioners  of  Bald  Garfield  County,  that  tig 
report  of  Bald  viewers  of  said  Canon  Creek  Road,  be  and  tha  same  hereby  Is  approved,  Bat  ■ 
that  said  Canon  Creek  road,  heretofore  petitioned  for  and  viewed  by  eaid  viewers  be  and 
same  hereby  is  declared  to  be  a  Counts. road,  or  publlo  highway,  for  publio  travel,  and  Oa 
the  earns  be,  and  hereby  is  ordered  to*opened  up  to  public  travel,  through  the  following 
described  lande,  to-wlt:  Commencing  at  Baxters  gate  near  tha  oonter  of  Section  24,  I.  5» 
a.  90  H.  and  running  thenoe  lr  - 
said  section  24,  belonging  to 

6  S.  R.  89  tf.iand  Lots  1  and  4,  tseoxion  la,  x.  o  a.  rw  a*  u,    ueiun;'ing  to  joe  uoaund 
through  the  S3i  HV^  Beotlon  18,  I " 


if 


in  a  north-easterly  direction  through  tho  H'.Ti  Iiai  and  HSJ  I*  I 
to  UrB.  Annie  1!.  Soott,  and  through  Lots  3" and  4  section  13  I  i 
J  4,   Section  18,    T.    5  S.   R.    89   ft,    belonging  to   Joe  Bolund    JU    I 


6  S.   R.    89   17.    belonging   to  A.    J, 


Keyser,   and  the  JiJ  ■■, 
lght   of  way  for  seld  ffl 


road   being  60  feet   in  width,    the   eome   being   surveyed   and   a  plat   thereof  filed   in  the  eft 
of  the   Clerk  and  Recorder   of  Baid   Garfield    County.      It   is  further   ordered   that  the  ClerkT 
of  said  County  notify  all  persone   through  whose  lands   Bald   road   runs,   of   the  order  of 
opening   of  eaid  Road. 


The  Sittoayor  Hdw.  Co.  notified  tha  Board  that  their  Warrant  for  Jill. 80  on  the  S»t 
Highway  fund  had  in  eo:  nanner  beoome  lost  or  destroyed  and  they  wished  a  duplicate  :'.'}; 
warrant  issued.  .  .  '*f| 

They  were  required   to  give  an  Idemnifylng  Dond   for  twioe   tha  amount  of  the  loit   % 
(arrant.      They  presented   a  Bond   signed    by  Rlttmayer  Hdw.    Co.   a  principal   and  Barbara  fi."*' 
Halter  and   VKHjjHittaayer  as      i-etioa.      Tho   Bond   being   approved   tha   Clerk  was  instructed  '.a   $ 
to   draw     a  duplicate  warrant  "^a  Hlghwey  fund    for   the  Amount   of   $11.80  namely  HlghMj ■■    *: 

(arrant     #1427.  ,    w  ' 


The  balance  of   the   day  Wat 

.'  V  V;  rr:  ■  -»nt  v.'as    talren   at   5 


nt   by  the   Board   auditing  olalms. 
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ILLUSTRATION  10 


694     Colo. 


314  PACIFIC  REPORTER,  2d  SERIES 


which  motion  was  granted.  Thereupon 
plaintiffs  filed  a  sixty  page  complaint  in 
which  is  set  forth  the  separate  claims  of  the 
plaintiffs,  all  based  on  the  allegations  of 
the  original  complaint,  Jernigan,  Payne, 
Drew  and  Maddox  dividing  their  separate 
demands  against  the  three  defendants  into 
nine  separate  claims ;  and  the  other  plain- 
tiffs dividing  their  demands  into  six  sepa- 
rate claims.  This  amended  complaint  al- 
leged the  acts  of  the  defendant  were  "con- 
trary to  the  provisions  of  the  statute  in 
such  case  provided,"  and  demanded  judg- 
ment for  $500  for  each  refusal  of  access 
to  the  pool  against  each  of  the  defendants. 

To  this  amended  complaint  defendants 
moved  "that  each  and  every  allegation  of 
the  several  claims  of  the  several  plaintiffs, 
save  and  except  paragraphs  1,  2,  3,  4,  5 
and  6  of  the  first  claim  of  Opal  Doris 
Jernigan  be  stricken  from  the  amended 
complaint"  as  redundant,  immaterial  and 
impertinent."  On  presentation  of  this  mo- 
tion the  trial  court  determined  "that  the 
action  herein  is  statutory  for  the  recovery 
of  a  penalty,  and  that  the  motion  is  well 
taken."  The  trial  judge  thereupon  sus- 
tained the  motion  and  these  portions  of  the 
amended  complaint  were   stricken. 

The  trial  court  and  counsel  apparently 
overlooked  our  recent  decision  in  Western 
Homes,  Inc.,  v.  District  Court,  133  Colo. 
304,  296  P.2d  460,  where  the  provisions  of 
our  Rule  20(a),  Rules  of  Civil  Procedure 
relating  to  multiple  plaintiffs  and  defend- 
ants in  actions  involving  common  questions 
of  law  or  fact  are  discussed. 

In  the  order  it  is  stated  "to  the  end  and 
effect  that  plaintiffs  jointly  may  assert  the 
one  claim  for  the  recovery  of  a  single  pen- 
alty against  any  one  or  more  of  the  named 
defendants."  A  motion  to  rehear  the  mat- 
ter was  denied  and  plaintiffs  bring  the 
case  here  on  writ  of  error.  There  the  rec- 
ord ends.  No  answer  was  ever  filed,  no 
trial  was  had  and  no  judgment  of  any  kind 
appears  in  the  record. 

It  is  a  well  settled  rule  that  a  writ  of 
error  will  lie  only  to  a  final  judgment.  Here 
we  have  none.    Rulings  on  motions  directed 
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to  pleadings  which  do  not  result  in  a  final 
judgment  entered  of  record  cannot  be  made 
the  basis  for  a  writ  of  error.  Accordingly 
the  writ  of  error  is  dismissed. 

MOORE,    C.    J.,    and    SUTTON    and 
FRANTZ,  JJ.,  concur. 


(q    f  KEY  llUMWa  STSI£M> 


John  BOWEN  and  Verva  Bowen,  Plaintiffs 

In  Error, 

v. 

Everett  TURGOOSE,  Defendant  in  Error. 

No.  17940. 

Supreme  Court  of  Colorado. 

In  Department. 

Aug.  20,  105". 

Rehearing  Denied  Sept.  1C,  1057. 


Proceeding  to  enjoin  landowners  from 
placing  barriers  on  what  plaintiff  alleged 
was  a  public  road  running  through  such 
lands.  The  District  Court,  Garfield  County, 
Clifford  H.  Darrow,  J.,  rendered  judgment 
for  plaintiff  and  landowners  brought  error. 
The  Supreme  Court,  Knauss,  J.,  held  that 
where  neither  plaintiff,  his  predecessors 
in  interest,  nor  public  were  parties  to 
quiet  title  proceeding  brought  by  land- 
owners, decree  was  not  binding  on  them 
and  did  not  cut  off  their  right  to  use  public 
road. 

Affirmed. 

1.  Highways  C=I7 

In  proceeding  to  enjoin  landowners 
from  erecting  barriers  on  road  running 
through  his  land,  evidence  sustained  finding 
that  road  was  public  road. 

2.  Judgment  €=707 

Quiet  title  decree  embracing  owners 
land  did  not  cut  off  rights  of  public  to  use 
public  road  over  land  and  was  not  binding 
upon  those  who  were  not  parties  to  the 
action. 


M 


3.  Quieting  Title  <3=>52 

The  making  of  unknown  persons 
parties  defendant  in  quiet  title  action  is 
not  sufficient  to  cut  off  rights  of  public  in 
and  to  easement  over  land  embraced  within 
decree. 


4.  Limitation  of  Actions  <®=>IQ 

Public  easements  are  not  subject  to 
the  bar  of  the  statute  of  limitations. 

5.  Mortgages  ©=378 

Public  trustee's  deed,  issuccHrpon  fore- 
closure of  deed  of  trust  executed  by  land- 
owners' predecessor  in  title  did  not  bar 
action  to  enjoin  landowners  from  placing 
barriers  on  public  road  running  through 
land. 
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Public  Trustee's  deed  issued  in  1926  under 
foreclosure  of  the  lands  now  owned  by 
defendants  precluded  this  action;  and  (4) 
That  the  evidence  did  not  adequately  de- 
scribe the  location,  width  or  course  of  saic? 
roadway,  referred  to  in  the  evidence  a> 
Ward  Gulch  Road. 


Robert  Delaney,  Kenneth  Balcomb,  Jr., 
Glcnwood  Springs,   for  plaintiffs  in  error. 

Wm.  Atha  Mason,  Rifle,  for  defendant 
in  error. 

KXAUSS,  Justice.       • 

In  the  trial  court  defendant  in  error  was 
plaintiff  and  plaintiffs  in  error  were  defend- 
ants. We  will  refer  to  the  parties  as  they 
there  appeared.  ~ 

Plaintiff  sought  an  injunction  to  pre- 
vent defendants  from  placing  bars,  gates 
and  locks  on  what  plaintiff  alleged  was  a 
public  road  running  through  lands  owned  by 
defendant,  Verva  Bowen ;  he  alleged  that 
defendants  had  blocked  and  locked  said 
roadway  and  denied  plaintiff  and  the  public 
the  use  thereof. 

Findings  of  fact  and  conclusions  of  law 
were  entered  in  favor  of  plaintiff  and  from 
the  injunctive  writ  issued  in  favor  of  plain- 
tiff, the  defendants  bring  error.  For  re- 
versal it  is  urged  (1)  That  the  evidence 
adduced  was  insufficient  to  sustain  the 
court's  finding  that  the  road  existed  and 
was  used  by  the  public  since  1888  to  1953 
when  defendants  forcibly  stopped  plain- 
tiff from  using  the  road;  (2)  That  plain- 
tiff's action  is  barred  because  of  a  quiet 
title  decree  embracing  defendant's  land, 
entered  more  than  seven  years  prior  to  the 
institution  of  plaintiff's  case;    (3)  That  a 


In  essence,  defendants  claim  that  tht 
Ward  Gulch  Road  is  a  private  road  and 
may  only  be  used  with  their  permission.  In 
his  decision  the  trial  judge  said:  "De- 
fendants knew  the  situation  when  Verva 
Bowen  bought  the  Lundgren  property  in 
the  year  1950.  [Lundgren  conveyed  to 
Verva  Bowen]  She  took  things  as  they 
were.  This  included  the  right  of  the  pub- 
lic in  the  Ward  Gulch  Road  and  such 
right  could  not  be  abrogated  by  the  acts 
of  the  defendants.  *  »  *  They  cannot 
bar  the  public  from  the  use  of  Ward  Gluch 
Road.  The  road  belongs  to  the  public." 
In  his  formal  findings  the  trial  court  said: 
"The  road  remained  for  public  use  at  all 
times  since  its  inception  *  *  *.  Gates 
of  permanent  nature  were  first  placed  upon 
the  road  by  the  defendants  some  time  after 
defendant  Verva  Bowen  acquired  the 
Lundgren  property  in  the  year  1950,  and 
such  gates  have  T)een  kept  locked  by  de- 
fendants during  the  years  1950,  1951,  1952 
and  1953;  that  plaintiff  used  the  road  in 
controversy  since  the  year  1937,  at  which 
time  the  defendants  interrupted  and  pre- 
vented plaintiff  from  further  using  said 
road." 

It  would  serve  no  useful  purpose  to  set 
forth  the  evidence  in  detail.  Suffice  it  to 
say  that  the  Ward  Gulch  Road  was  used 
by  the  public  continuously  from  1888  until 
1953  when  defendants  blocked  its  use. 
True,  it  runs  through  lands  owned  by 
Verva  Bowen. 

[1]  A  careful  review  of  the  record 
demonstrates  that  this  road  was  and  is  a 
public  road  and  was  such  prior  to  the  is- 
suance of  a  U.  S.  patent  in  1892  to  the 
predecessors  in  title  to  Verva  Bowen. 
Lundgren,  who  conveyed  to  Verva  Bowen 
recognized  the  existence  of  the  road  which 
the  public  has  a  right  to  use,  when  he  used 
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the  following  language  in  his  deed:  "Ex- 
cepting therefrom  any  and  all  easements 
and  rights  of  way  heretofore  granted",  as 
did  his  immediate  grantor,  Mary  Sheridan, 
who  in  her  deed  to  Lundgren  provided : 
"  *  *  *  excepting  any  and  all  easements 
and  rights  of  way  heretofore  granted  of  a 
public  and  private  nature."  Prior  to  the 
issuance  of  the  U.  S.  patent  for  the  land 
now  owned  by  Verva  Bowen  this  road 
existed  and  was  used  by  the  public,  and 
continued  to  be  so  used  until  defendants 
erected   their  locked  barriers. 

Sprague  v.  Stead,  56  Colo.  538,   139  P. 
544,  546  was  an  identical  case.     There  a 
right  of  way  was  acquired  and  used  prior 
to  the  issuance  of  a  patent  issued  to  a  sub- 
sequent entryman.     This  court  held : 
"An    appropriation   in    this    manner 
is  made  with  the  consent  of  the  owner 
previously  given,  and  when  confined  to 
a  reasonably  certain  and  definite  line 
creates  an  easement  for  the  purposes 
of  a   highway,   and   subsequent   entry- 
men    and    claimants    take    such    land 
subject    to    that    easement.       [Citing 
cases.] 
-The  _road  involved  has  been   used 


by  the  public  ever  since  it  was  estab- 
lished without  objection  until  1910. 
This  is  sufficient  to  show  acceptance 
by  the  public  of  the  congressional 
grant  and  establish  that  the  title  to 
this  land  was  taken  subject  to  the  right 
of  way  for  such  road."  See,  also, 
Nicolas  v.  Grassle,  83  Colo.  536,  267 
P.  196;  Leach  v.  Manhart,  102  Colo. 
129,  77  P2d  652. 

[2]  The  quiet  title  decree  referred  to 
could  not  cut  off  the  rights  of  the  public 
to  the  use  of  this  road.  Such  a  decree 
binds  only  the  parties  to  the  action.  Nei- 
ther plaintiff,  his  predecessors  in  interest 
nor  the  public  were  parties  to  this  action. 

[3]  The  making  of  "unknown  persons" 
parties  defendant  in  such  an  action  is  not 
sufficient  to  cut  off  the  rights  of  the  public 
in  and  to  an  easement.  In  Hammond  v. 
Johnson,  94  Utah  35,  75  P.2d  164  it  was 
held  that  an  action  to  quiet  title  determines 
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only  that  the  prevailing  party  has  title 
superior  to,  or  is  good  as  against  title  as 
serted  by  his  adversary,  and  the  judgmen\ 
affects  no  one  but  the  parties  claiming  by. 
through  or  under  them,  and  did  not  -affect 
any  rights  which  the  state  or  any  other 
person,  not  a  party  or  claiming  under  a 
party  had  or  could  assert  to  the  property 
in  question. 

[4,5]  Public  easements  are  not  subject 
to  the  bar  of  the  statute  of  limitations. 
Dietemann  v.  People,  76  Colo.  37S,  232  P. 
676;  53  C.J.S.  Limitations  of  Actions  § 
14,  p.  939.  Under  the  record  before  us  de- 
fendants cannot  rely  on  the  public  trustee's 
deed  issued  upon  foreclosure  of  a  deed  of 
trust  executed  by  a  predecessor  in  title  of 
defendant  Verva  Bowen  as  a  bar  to  plain- 
tiff's action. 

We  have  duly  considered  the  other  mat- 
ters urged  for  reversal  and  find  them  to  be 
without  merit. 

Judgment  affirmed. 

MOORE,  C.  J.,  and  SUTTON  and 
FRANTZ,  JJ.,  concur. 


Floyd      J.      STANDLEY      and      Jordan      P. 

McFarland,  Plaintiffs  In  Error, 

v. 

AMERICAN  AUTOMOBILE  INSURANCE 

COMPANY,  Defendant  In  Error. 

No.  18000. 

Supreme  Court  of  Colorado. 
In  Department. 
Aug.  19,  1937. 


Action  by  surety  on  bond  guaranteeing 
remittances  of  C.O.D.  collections  to  con- 
signors of  merchandise  against  corporate 
officers  of  obligor  on  said  bond,  a  common 
carrier.      The    District    Court,    City    and 


endangered  species,  or  eagles,  and  shall  be  assessed  twenty 
suspension  points,  or  with  respect  to  all  other  wildlife,  a  class  three 
misdemeanor,  and  :.hal1  be  assessed  ten  license  suspension  points 


icense 
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(3)  For  the  purpose  of  this  section,  it  is  deemed  to  be  a  sale  or 
purchase  of  wildlife  in  violation  of  this  title  for  a  person,  for  money 
or  other  consideration,  to  offer  or  provide  or  to  obtain  guiding, 
outfitting  or  other  services  or  to  offer  or  provide  a  hunting  or  fishing 
license  for  the  illegal  taking,  acquiring,  receiving,  transporting  or 
possession  of  wildlife. 


33-6-112  Transportation,  importation,  exportation,  and  relea 


se 


(1)  No  person  shall  transport  or  release  wildlife  in,  export  wildlife 
from,  or  import  wildlife  to  this  state,  except  as  provided  for  by  the 
division  and  the  department  of  health. 


(2)  Violation  of  this  section  is  punishable  by  a  fine  of  fifty  do 
and  the  assessment  of  five  license  suspension  points. 

33-6-1 13  Theft  of  wildlife-tampering  with  trap 

(1)  Mo  person  shall  take  from  another  person,  and  fail  to  return  in 
substantially  the  same  condition,  wildlife  lawfully  acquired  by  the 
other  person.  Violation  of  this  subsection  is  determined  by  the  values 
and  punishment  set  forth  in  section  109  of  this  article.  Any  person  from 
whom  wildlife  is  unlawfully  taken  shall  also  receive  restitution  from 
the  violator  in  the  amounts  set  forth  in  section  109  of  this  article. 

(2)  No  person  shall  tamper  with,  or  remove,  any  trap,  snare  or  other 
device  that  has  been  legally  set.  Violation  of  this  subsection  is 
punishable  by  a  fine  of  two  hundred  dollars  and  an  assessment  of  ten 
suspension  license  points. 

33-6-114  Interference  with  hunting,  trapping,  and  fishing 

(1)  No  person  shall  harass,  disrupt  or  prevent  another  person  from 
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lawfully  hunting,  trapping,  or  fishing,  or  cause  any  fish,  furbearer,  or 
game  animal  to  flee  from  a  person  lawfully  engaged  in  hunting,  trapping, 
or  fishing. 

(a)  Intentional  interference  with  hunting,  trapping,  or  fishing  is  a 
Class  1  misdemeanor,  the  minimum  fine  for  which  the  court  cannot 
waive  or  suspend  and  results  in  the  assessment  of  twenty  license 
suspension  points; 

(b)  Knowing  interference  with  hunting,  trapping,  or  fishing  is  a 
misdemeanor,  punishable  by  a  fine  of  two  hundred  and  fifty  dollars, 
and  the  assessment  of  fifteen  license  suspension  points; 

(c)  Reckless  or  criminally  negligent  interference  with  hunting, 
trapping,  or  fishing  is  a  misdemeanor,  punishable  by  a  fine  of  one 


hundred  dollars,  and  the  assessment  of  ten  license  sus 
points. 


pens  ion 


(2)  The  following  acts  shall  give  rise  to  a  presumption  that  a  person 
has  engaged  in  conduct  constituting  this  offense: 

(a)  Use  of  noise  or  light. 

(b)  Giving  chase  by  foot  or  by  vehicle. 

(c)  Throwing  objects  or  making  disruptive  movements. 

(d)  Interjection  of  persons  or  objects  into  the  line  of  fire. 

(e)  Posting  any  public  land  as  private  property,  or  obstructing 
lawful  access  to  public  property. 


(3)  Any  person  convicted  of  a  violation  of  this  section  shall  be  liable 
for  all  damages  incurred  by  the  person  lawfully  engaged  in  hunting, 
fishing,  or  trapping. 


(4)  Nothing  in  this  section  shall  limit  the  enforcement  of  law  by  any 
peace  officer,  nor  apply  to  persons  using  or  enjoying  property  in  which 
they  have  a  legal  interest  for  a  commercial  or  private  purpose. 
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